INDEX. 


ABSENTEE. 

A person who has formerly resided in this State but who has departed, .- 
and resided with his family in other States for several years, leav- 
ing no known agent here, is an absentee, and may be brought into 
court by a curator ad hoc appointed by the judge of the parish 
where he has property. W. A. Bartlett vs. C. J. Wheeler, 540. 


ACTION. 
A suit for the enforcement of'a mortgage debt is not a real action. 
Wisdom vs. Buckner, 52. 

The revocatory action can not be maintained by a creditor who not only 
fails to allege fraud, but who avers that his debtor parted from his 
property in error. 

George W. Byrne vs. Hibernia National Bank, 81. 

A creditor who has obtained possession of property of an insolvent 
debtor held in pledge by another creditor, by paying the debt due 
the latter, can not afterward sue to recover the money paid by him 
without offering to restore the pledged property. Ib. 


When the heirs are either present or represented in the State, it is 
necessary to join them with the executor, as parties to an hypothe- 
eary action. In such case the executor alone is not capable of 
standing in judgment. 

Mrs. Elise Labauve vs. Henry R. Slack, Executor, 134. 

In an hypothecary action against a third possessor who is not the judg- 
ment debtor no other property is liable to seizure but that on 
which the mortgage rests. Ib. 

The creditor of a vendor can not maintain a revocatory action to 
rescind the sale on the ground that the sale was in fraud of the 
vendor’s creditors, unless he shows that the vendee was a party to 
the fraud. The fact that the price of the sale was below the actual 
value of the property does not authorize a conclusive presumption 
that either the vendor or vendee was actuated by a fraudulent 
intent. J. W. Montgomery vs. E. T. Wilson et al, 196. 


To maintain a revocatory action it is necessary to make not only the 
holders of the title, but also the debtor, parties to the action. 
Miltenberger vs. Weems Heirs, 259. 
Creditors of a wife have no right to attack, on the ground of simulation 
a conveyance made by the husband to a third person. 
Hardie vs. Turner, Wilson & Co., 469. 
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ADMINISTRATORS AND EXECUTORS. 

Damages will not be allowed against an executor on account of a 
wrongful injunction when it appears that he was disinterested, and 
acted in good faith for the interest of the succession. 

Berens vs. Executors, 112. 

The service on an administrator of the order of court to file an account 
of his administration is a sufficient notice to him. No citation need 
be served on him, nor is he entitled to the delay of ten days for re- 
sponding to the order. 

State ex rel. W. W. Farmer vs, Judge Parish Court of Ouachita, 
116. 

An executor who administers a succession which has already been par- 
tially administered, can only claim a commission proportioned to 
his services. The fact that his predecessor in the administration re- 
ceived no commission will not entitle him to make any additional 
claim. Succession of Linton, 130. 

An executor is entitled to a commission of five per cent on any sum not 
embraced in the inventory and actually collected by him. 1b. 

An executor in filing his account has no right to reserve an amount in 
blank for discharging the necessary remaining expenses of closing 
the succession. Ib. 

When it appears that an executrix who had exercised the functions of 
her office under the exceptional circumstances, and at the actual 
theatre of a civil war, performed her duties with discretion and 
honesty, she can not be held responsible in law for losses that were 
inevitable as a result of war. 

Sara Stirling et al. vs. Sara P. Lawrason, 169. 


It is the duty of an administrator to set forth in his final account and 
tableau of distribution a detailed bill of the clerk’s costs. 
Succession of T. Gollain, 173. 


The administrator is not entitled to his commissions on the proceeds of 
property sold under executory process of an ordinary ceurt, and 
which did not come into his hands for administration. Ib. 

The administrator is not liable for any losses to the succession caused 
by any illegal acts of the sheriff in the sale of succession property 
under the executory process of an ordinary court. Ib. 


The failure to appoint an attorney of absent heirs with whom to con- 
duct contradictorily an application for the administratorship of the 
succession, will not affect the validity of the appointment of ad- 
ministrator. Heirs of Herriman vs. John Janney, 276. 


The acceptance of an insolvent surety on the bond of an administrator 
will not affect the validity of his appointment, or of his acts as ad- 
ministrator. Ib. 
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ADMINISTRATORS AND EXECUTORS—Continued. 

The mere omission of the name of the succession in the body of the 
oath taken by one qualifying as the administrator of the succession, 
in the course of the mortuary proceedings, will not affect his quali- 
fication as administrator. Ib. 

An administrator who allows the money of the succession to remain in 
the hands of a commission merchant becomes personally liable for 
the money if it is lost by the failure of the commission merchant. 

. Succession of W. R. Stone, 311. 

The language of the Code of Practice requiring the administrator of 
an insolvent succession to call a meeting of creditors to decide on 
the mode of selling its effects, is permissive, and not mandatory. 

. Ib. 

The bond of an administrator is an entirety, and is not to be canceled 

in part until the whole gestion is completed. Ib. 


Where an account, acknowledged by the administrator in a writing 
without date, is declared on in an opposition as an acknowledged 
account, and annexed as part of the oppositson, and offered in evi- 
dence without objection on the part of the administrator, he can not, 
after having filed an answer to the opposition without denying his 
signature to the acknowledgment of the account, set up that his 
signature was not proved by the opposer. 

Succession of Dinkgrave, 703. 

An administrator can not, by any form of acknowledgment, revive a 
prescribed debt of the succession. Succession of Romero, 721. 


The amount of the bond to be given by a testamentary executor, when 
demanded by a creditor of the succession, is fixed by law at one 
fourth above the amount of the debt claimed. Neither the clerk, 
nor the judge has any authority to fix the amount. 

Succession of Francois Feray, 727. 


If the security demanded by the creditor is not given by the executor 
within thirty days after service of the order of the court requiring 
it, the office of executor is, ipso facto, vacated, and the judge is re- 
quired to appoint a dative testameutary executor.. In such a case 
no suit for the removal of the executor is necessary. Ib. 


AGENCY. 

Where a factor takes the promissory note of his debtor for money due, 
and for advances to be made, and thereafter indorses and discounts 
the note and credits its maker with the proceeds, he does not, by sub- 
sequently taking up the note and debiting its maker with the price 
of taking it up, thereby extinguish the note, either by payment or by 
novation. He remains the owner ofthe note, capable of transferring 
a valid title to it. Lanata vs. Bayhi, 229. 
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AGENCY—Continued. 

Where a debtor executes his promissory notes to his factor in order to 
cover advances due and to become due, the fact that the aggregate 
sum of the notes is something larger than the sum then exigible, will 
not impair the valid consideration of the notes, or convert them from 
principal into merely accessory debts. Ib. 


The employment of an attorney to defend a suit does not authorize him 
‘ to receive from the sheriff the proceeds of the defendant’s property 
sold under judgment in that suit. 
Germaine, Tutrix, vs. Mallerich, 371. 


A partition of property being an alienation by each of the co-proprietors, 
it follows that one agent or legal representative can not represent 
five or six co-prvuprietors in the agreement fixing the terms of the 
partition. Metcalfe vs. Alter, 389. 


One who makes a contract of lease as agent of a company which has no 
existence, makes himself personally liable for the rent, when it ap- 
pears from the evidence that he was the real lessee, and that the 
business for which the lease was made was his business. 

Washburn, Administrator, vs. Frank, Agent, 427. 


The Southern Bank can not be held liable by the city of New Orleans for 
using the city bonds (issued under the act of the 27th of February, 
1868, and deposited with the bank as Fiscal Agent of the city) to liq- 
uidate, and fund at par such debts of the city as were embraced in 
the statement prepared by the Comptroller and Treasurer of the 
city, verified by the Mayor, and members of the Finance Committees, 
of the Board of Aldermen and Assistant Aldermen, and placed in 
the hands of the Fiscal Agent for its guidance. The Bank had no 
power to go behind that statement, and refuse to fund any debt em- 
braced therein. 

City of New Orleans vs. the Southern Bank, 560. ¢ 


Where a municipal corporation approves, and ratifies the illegal, and un- 
authorized action of its agent, and afterwards, when sued by a third 
person, pleads such action and its results as a ground of defense, 
it is thereby estopped from subsequently pursuing the agent on ac- 
count of such actions. Ib. 

A charge by a factor “for advancing” money, over and above eight 


per cent per annum interest, can not, under the general issue, be re- 
covered, Chaffe & Sons vs. Heyner, 594. 


SEE McInTosH vs. KELLy, 649. 


AMICABLE COMPOUNDERS. 
SEE ARBITRATION. 












APPEAL. 

A suspensive appeal will not lie from an order of the District Court of 
the State transferring a suit from another District Court of the State. 

The State ex rel. T. Fontelieu et al. vs. The Judge of the Sixteenth 
District, 47. 

An appeal does not lie from an order of the probate court imprisoning 
an administrator for contempt of court in refusing to obey a per- 
emptory mandate to file an account within a certain delay. 

State ex rel. Farmer vs. Judge Parish Court of Ouachita, 116. 

The filing of an answer in this court by the appellee, in which he does 
not reserve his right to dismiss the appeal, amounts to an abandon- 
ment of his previous motion to dismiss. 

H. B. Claflin & Co. vs. Lisso & Scheen, 171. 

An objection that the claims of the physician and nurse in the last ill- 
ness were not recorded, and therefore can not be ranked as privi- 
leged debts, can not be raised for the first time in this court. It 
must have been pleaded in the lower court. 

Succession of Gollain, 173. 

Where the plaintiff in injunction, and the surety on her bond take sep- 
arate suspensive appeals from the judgment dissolving the injunc- 
tion, and the plaintiff's suspensive appeal is dismissed and a judg- 
ment on appeal is rendered against her surety, her right to takea 
devolutive appeal will not be suspended while the application for a 
rehearing on the part of her surety is pending. She has a right to 
a devolutive appeal so soon as the decree dismissing her suspen- 
sive appeal becomes final. 

Bowman et al. vs. Kaufman, Sheriff, et al., 193. 

A decree of court refusing to order the executor, on motion of a judg- 
ment creditor of an heir, to turn over to the sheriff the undivided 
portion of the heir in a succession whose debts and legacies have 
not been paid, is an interlocutory decree from which the creditor 
can not appeal. Deblieux & Co. vs. Hotard, 194. 

This court has jurisdiction of a suit in which the appellant, in his affi- 
davit accompanying his application tor an appeal, places his dam- 
ages at issue in the suit at over $500. 

State ex rel. Soares vs. Hebrew Congregation “ Dispersed of 
Judah,” 205. ; 

The failure to perfect a suspensive appeal does not prevent the appel- 
lant from subsequently obtaining a devolutive appeal. Tb. 

A motion to dismiss an appeal taken after the lapse of three days from 
the filing of the record in this court is too late. 

De St. Romes vs. Levee Steam Cotton Press Co., 224. 

This court will, notwithstanding the acquiescence of the appellant in 
the judgment he has appealed from, proceed with the case, on the 
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APPEAL—Continued. 
demand of the appellee, and change, or confirm the judgment for 
the latter’s benefit. Tb. 


An appellant who is unable to furnish an appeal bond will be allowed, 
in place of the bond, to deposit with the clerk of court granting the 
appeal the amount of the bond fixed by the court. 

Lanata vs. Bayhi, 229. 

It is too late to object in this court that under the note of evidence of 
“ Proceedings” of the court in another suit, matter was introduced 
that did not properly constitute a part of those proceedings, when 
it does not appear that any objection was raised below when the 
matter was being introduced in evidence. Perry vs. Rue, 287. 

Where the sureties on a five-thousand-dollar bond are jointly sued for 
an amount aggregating two thousand dollars, this court will have 
jurisdiction, although the demand against each surety is less than 
$500. 

State ex rel. School Board, Parish of St. Tammany, vs. Cousin et 
al., 297. 

The affidavit of an appellee that his interest in a suit is less than $500 
will not defeat the appeal, when it appears by the allegations of the 
plaintiff's petition, or his subsequent affidavit, that the amount in- 
volved is more than $500. 

La. Board of Trustees of the American Printing-House for the 
Blind vs. Dupuy et al., 305. 

If the petition for an appeal contains no prayer for a citation, and the 
record fails to show that a citation was ordered, issued, or served, 
the appeal must be dismissed. 

Gerodias vs. Handy, Sheriff, et al., 334. 

The violation of the rules of this court in reference to the preparation 
of transcripts of appeal is no cause for the dismissal of the appeal. 

Washburn, Administrator, vs. Frank, Agent, 427. 

Where the clerk of the lower court certifies the completeness of the 

transcript the mere fact that it was compiled by one of the parties 


will not justify a dismissal of the appeal. Ib. 
Where it is not denied, it will be presumed that the motions for an 

appeal were applied for and granted in open court. Ib. 
Damages will be given for a frivolous appeal. Tb. 


This court can not entertain a demand for relief made by intervenors 
who have not appealed from the judgmert rendered against them 
by the lower court. Laloire vs. Wiltz, 436. 

An appeal will lie from a judgment on an intervention on third opposi- 
tion claiming less than the appealable amount, when the demand of 
the plaintiff is for an appealable amount. 

Aller vs. O’Brien, 452. 








APPEAL—Continued. 

An endorsement by the clerk of the lower court, appearing in the tran- 
script of appeal, on the back of all the documentary evidence in the 
case, except the note and mortgage “filed as evidence April, 1878,” 
is a sufficient note of evidence, when it appears that the note and 
mortgage were made part of the petition, and that the judgment is 
on the note with full recognition of the mortgage. 

Maumus vs. Beynet, 462. 

Where the judge below makes a written statement of the oral evidence 
given, it is sufficient for him to declare that his statement contains 
as far as he can recollect, and from notes of counsel, all the facts in 
the case. Ib. 

Where the assessment, insurance, and rental of the property in dispute 
show that it must be worth over $500, this court will have jurisdic- 
tion. Ib. 

The complaint by a taxpayer of excessive valuation of his property by 
the Board of Assessors can not be heard in this court when it 
appears that he did not appeal to the lower court for the correction 
of the over valuation complained of. 

N. O. City Gas Light Co. vs. Board of Assessors, 475. 

It is not necessary that the name of the clerk of the lower court should 
appear in the body of the transcript of appeal. His signature thereto 
is sufficient. Elder vs. City of New Orleans, 500. 

Where a formal agreement between counsel has been made as to what 
shall be included in a transcript of appeal, the clerk’s certificate 
that the transcript contains all the documents, records, etc., required 
by the agreement, will be sufficient. Ib. 

The lower court fixes the return day of an appeal, and hence if jit is 
erroneously fixed, the error can not prejudice the appellant. Jb. 

The principal and surety on an injunction bond, who, on the dissolution 
of the injunction, have been condemned in solido for a certain sum, 
may unite and give but one appeal bond, with a surety who binds 
himself “ for both and for either,” in the sum fixed by the court. 

Ib. 

Where the appellant gives bond in the amount fixed by the court, the 
appeal can not be dismissed on the ground that the amount is 
insufficient. - Ib. 

Where an injunction issues to restrain the sale of property worth over 
$500, coupled with a demand for damages for a large amount, this 
court will have jurisdiction of an appeal from the judgment dis- 
solving the injunction. Ib. 

Where an appeal is taken by motion neither petition nor citation is 
necessary. Jacob vs. Preston, 514. 

The district courts of the parish of Orleans have but one term, which 
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APPEAL—Continued. 
extends from the first Monday in November to the fourth day of 
July; and an appeal may be taken by motion in open court, at any 
time during that term, on a judgment signed during the term. 
Ib. 
Where one of the parties to the suit takes a rule on the other, raising 
certain issues, and the other party takes a counter rule, involving 
the same issues, and the rules are tried and decided together on 
the same day, and treated by parties, attorneys, and the court as if 
consolidated, and an appeal is taken from the judgment of the 
court making the counter rule absolute, the appeal will not be dis- 
missed on the ground that the judgment on the original rule not 
having been appealed from within a year, had acquired the force of 
res adjudicata. Ib. 
Where the judgment of the lower court dismisses the petition of the 
intervenor in the suit, and gives a decree in favor of the defendant 
as against the plaintiff, and the plaintiff alone appeals, the inter- 
venor will not be before this court either as appellant or appellee, 
and hence the judgment as to him can not be reviewed. 
White vs. Fifth Regular Baptist Church, 521. 
Where the evidence appearing in a transcript is so confused and contra- 
dictory that the labor of an expert is necessary to educe the facts 


requisite to the administration of justice, the case will be remanded, 
in order that the parties be referred tu an expert before the case is 
taken under advisement by the court. 


McConnell vs. Pasley, 532. 
Where the legality and constitutionality of a tax is in contestation, this 
court has jurisdiction, no matter how small the amount in dispute 
may be. Cole vs. Randolph, 535. 
Where the legality and constitutionality of a fine and penalty, imposed 
by a city ordinance, is in contestation, this court has jurisdiction 
irrespective of the amount in dispute. State vs. Gisch, 544. 
An order of appeal on motion in open court which fixes the return day | 
on a day this court is not in session is not ground for dismissing the 
appeal. Such an order, although made in compliance with the 
motion of appellant’s attorney, is the act of the court, and hence 
the error of it is not imputable to the appellant. 
Chaffe & Sons vs. Heyner, 594. 
Records of other suits, made part of, and filed with the petition of 
appeal, are not part of the evidence, and will not be considered on 
appeal. Renshaw, Cammack & Co. vs. Imboden et al., 661. 
This court has not jurisdiction of an appeal from the judgment of a 
parish court, where the amount involved is $500, exclusive of inter- 
est. Babin, Administrator, vs. Delahoussaye, 725. 








APPEAL—Continued. 

As between appellees the decree of the lower court can not be revised, 
amended, or reversed. 

Boisse and Husband vs. Dickson, Administratriz, et al., 741. 

The petition of appellant, verified by his oath in a suit to enjoin a sale 
that the property sold, and which he claims is worth over $600, 
gives this court jurisdiction, although it may appear that he bought 
the property for $400, subject to taxes, and that the judgment 
under which the sale was made was for only $200. 

Testart vs. Belot et al., 795. 
interlocutory decree ordering a sale of corporate property to be 
made by persons without legal power to sell, may inflict irreparable 
injury on a stockholder of the corporation, and hence may be sus- 
pensively appealed from by him. 

State ex rel. Morey vs. Judge of the Fifth District Court, 823. 
The fact that a corporator might seek recourse on the bond of the 
seeming liquidators of the corporation, on account of the sale of 
corporate property by them, demonstrates his ‘right of appeal from 
a decree of court ordering the sale, Ib. 
This court is without jurisdiction of an appeal from a judgment con- 
demning a party to pay a penalty, or forfeiture of fifty dollars, 
imposed by a statute of the State. 
Barry, Inspector, etc., vs. Garnier, etc., 831. 
A suspensive appeal lies from an order of a lower court refusing to 
grant a preliminary injunction, and the judge of the court may be 
compelled by mandamus to grant such an appeal. 
State ex rel. Becker vs. Judge of the Sixth District Court, 850. 
This court is without jurisdiction where the amount involved is less 
than $500. Henriette Henri vs. Francis Francincues et al., 856. 
Where the testimony in the lower court was not reduced to writing, and 
no statement of facts was agreed on by the counsel of the parties 
and the judge who tried the case could, on being applied to, give a 
vague and general impression only of the testimony, the appeal 
must be dismissed. 1b. 
A party who takes a suspensive appeal, and fails to prosecute it, thereby 
forfeits his right to a devolutive appeal. 
, Laussade vs. Maury et al., 858. 
ARBITRATION. | . 
Where the parties to a suit in order to avoid further litigation agree to 
submit the adjustment of their differences to arbitrators, and the 
agreement to submit is couched in such terms as makes the extent 
of the arbitrators’ jurisdiction a matter of doubt, the matter will 
be construed by the light of the pleadings in the suit which was 
discontinued by the agreement, and all questions put at issue by 
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ARBITRATION —Continued. 

those pleadings will fall within the powers of the arbitrators to de- 
cide. Jackson & Manson vs. Hoffman et al., 97. 

The party in whose favor arbitrators have rendered their award may 
sue the debtor for the recovery of the award, or may exact from 
him the penalty stipulated for the non-performance of the award, 
but he can not demand both the award and the penalty, unless the 
penalty has been stipulated for mere delay. Ib. 


In a proceeding to make the award of amicable compounders executory 
it may be shown that the compounders acted beyond the authority 
with which they were invested. Any award of theirs not authorized 
by the terms of the agreement to submit, is void, and may be 
resisted. Inre John Wallace, 335. 

The award of amicable compounders within the scope of their authority 
is conclusive as to the parties who agreed to submit, and is not re- 
viewable by the courts. Ib. 


ARREST FOR DEBT. 

A debtor who has been legally arrested and imprisoned for debt, under 
a writ issued in a civil suit, cannot, by confessing judgment, acquire 
the right to be discharged from arrest. 

State ex rel. Wung Chung vs. Civil Sheriff of Orleans Parish, 
799. 

ASSESSMENT OF TAXES. 

Where an owner of real estate who complains of the over assessment 
of his property by the Board of Assessors, has the matter sub- 
mitted to the two referees provided for in act No. 96 of the Legisla- 
ture of 1877, he is concluded by the decision agreed on by the two 
referees, and can not appcal from that decision to the courts. 

N. O. Gas Light Co. vs. Board of Assessors, 270. 


The paid up capital stock of the New Orleans Gas Light Company is 
subject to assessment and taxation, like any property of that cor- 
poration. The value of such stock is to be ascertained from the 
market price or in any other manner. 

N. O. City Gas Light Co. vs. Board of Assessors, 475. 


Vacant property, whose owner does not reside in the parish where it is 
situated, may be validly assessed as the property of its immediately 
preceding, but deceased owner, of whose succession it is a part and 
in whose name it stood on the public records. 

Sewell et al. vs. Watson, 589. 


The assessment of certain real estate made in the year 1877 for four 
years under the statute of that year, and not complained of then, 
can not be changed thereafter during the four years, except to make 
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ASSESSMENT OF TAXES—Continued. 
proper subtraction for destruction, or proper addition for improve- 
ments to the property, made after the assessment. 
State ex rel. Canton vs. Board of Assessors, 806. 


The assessment of the property of a tax-payer on the assessment rolls, 
and the methods used in fixing its value are presumed to be correct 
until he proves the contrary. 

City of N. O. vs. La. Savings Bank and Safe Deposit Co., 826. 


It is not necessary that the assessment roll should itemize the property 
of a corporation over and above its capital stock, designated as 
surplus. Ib. 

In assessing the real estate of a corporationits present, and not its cost 
value, is the standard of valuation. Ib. 

A transposition of figures from one column of the assessment rolls to 
another column, made by one of the assessors without the authority 
of the Board of Assessors, and made after the rolls were closed, is 
of no effect, and in construing the rolls will be held as not having 
been done. 

St. Charles St. R. R. Co. vs. Board of Assessors, 852. 

An assessment of the capital stock of a corporation at its par value, 
when the evidence shows it has a higher market value, is a valid 
assessment. Ib. 

The law which makes the market valve of the evidences of rights to the 
capital of a corporation, as a criterion of value, for purposes of tax- 
ation, of its capital, or capital stock, is not unconstitutional. 

Ib. 

ATTACHMENT. 

A judge has no authority to release an attachment of property claimed 
to be exempt from seizure on the ex parte application of the defen- 
dant. The plaintiff must be duly notified of the application, and giv- 
en an opportunity to be heard. 

Claflin & Co. vs. Lisso & Scheen, 171. 

ATTORNEY AT LAW. 

In determining the amount to be allowed to an attorney for professional 
services in behalf of a succession the court will be guided by the 
extent and character of the services rendered, and also by the size 
and value of the succession. Succession of Linton, 130. 


BANKRUPT LAW. 

An insolvent debtor who has under the bankrupt law made a composi- 
tion with his creditors, may, in the absence of contrary stipulations, 
authorize an agent to sue for and collect his assets. 

John M. Henderson, Trustee, vs. Case, Receiver of the Crescent 
City National Bank, 215. 
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BANKRUPT LAW—Continued. 

The publication of the notices required by the bankrupt law of the 
United States on the part of the bankrupt, will, in the absence of 
fraudulent omission of the name of a creditor from his schedule, 
bar any claim of that creditor provable under the bankrupt act. 

Henrietta 8S. Noland, Executrix, vs. Clifford G. Wayne, 401. 


Where the liability of a surety on a sequestration bond is fixed by a 
judgment at the date of the principal’s adjudication in bankruptcy, 
the claim of the surety against the principal is provable under the 
bankrupt act, and hence is extinguished by the principal’s discharge 
in bankruptcy; even though it appear that at the time of the adjudi- 
cation in bankrupcty, the surety had paid nothing on account of 
his liability. Ib. 


An insolvent who has made a voluntary surrender, and obtained a dis- 
charge under the bankrupt law of the United States, is estopped 
from suing to recover, or setting up a title to property, which he 
alleges was his at the time he surrendered in bankruptcy, but of 
which he avers he had made a simulated transfer, to prevent it from 
passing into the hands of his assignee, and thus protect it from the 
recourse of his creditors. “Nemo allegans suam turpitudinem est 
audiendus.” Govy Hood vs. Henry Frellsen, 577. 


Where a sum of money is received by a factor and commission mer- 
chant, under a written stipulation of the factor that he received the 
money to be invested by him for the owner’s account, the debt thus 
incurred by the factor is a fiduciary one, and under the United States 
Bankrupt Act of 1867, is not affected by the factor’s discharge in 
bankruptcy. Louis Desobry vs. Henry Tete, 809. 


The balance due by a factor to his client whether liquidated by the pro- 
missory note of the factor, or not, is not, in the hands of a trans- 
ferree of the client, a fiduciary debt, and thereforeis extinguished 
by the factor’s discharge in bankruptcy. Ib. 


BANKS. 

Where a bank certifies as good a check on it to the order of a certain 
payee, and the check is subsequently altered by the drawer so as to 
make it payable to bearer, and thus altered is paid by the bank to 
some unknown party before the original payee is advised of the 
certification, and before any third person has acquired an interest 
in the check, the bank can not be held for any loss to uthers caused 
by paying the check, because of an agreement between those others 
and the drawer, to which the bank was not privy. 

Abrams & Co. vs.Union National Bank, 61. 








BILLS AND NOTES. 
The purchaser of a dishonored bill, who buys it from one who is not the 
. owner, and who is not authorized to sell, acquires no title as against 
the real owner. Henderson vs. Case, 215. 
One who buys a negotiable note after its matnrity takes it subject to all 
of the defenses that could be pleaded against his assignor. 
De St. Romes vs. Levee Steam Cotton Press Co., 229. 
A waiver of protest by the indorsers of a promissory note inclndes a 
waiver of demand. 
Harvey vs. Nelson, Lanphier & Co, and Short, 434. 
The surrender of a matured mortgage-note, and the cancellation of 
the mortgage, is a sufficient consideration for a second note for the 
same debt, secured by a second mortgage, and payable at a later 
date. O’ Keefe vs. Handy, Sheriff, et al., 832. 
SEE BrapDIsH JOHNSON vs. BUTLER, 770. 


BOARD OF LIQUIDATION. 

A mandamus will not issue to compel the Board of Liquidation to fund 
certain warrants when it does not appear that any demand to 
fund them was ever made onthe Board. A demand on the Auditor 
of the State to fund warrants will not put the Board of Liquidation 
in default. State ex rel. Bartlette vs. Board of Liquidation, 273. 


BONDS (OF THE STATE). 

Bonds of the State issued in strict conformity to law, and for a valid 
consideration, and not shown to have constituted a part of the free- 
school fund, are entitled, under the funding act of 1874, to be ex- 
changed for the consolidated bonds of the State. 

Sterry vs. Board of Liquidation, 46. 


CITATION. 
SEE PRACTICE AND PLEADING. 


CLERK O¥ COURT. 
The clerk of the probate court has power to render an order of sale of 
succession property. Heirs of Herriman vs. Janney, 276. 


COMMUNITY. 
A widow, who by a series of acts extending through years has tacitly 
accepted the community, can not afterward renounce it. 
Wisdom vs. Parker, 52. 
A man and a woman, in contemplation of marriage, may enter into a 
valid marriage contract by which it is stipulated that certain sepa- 
rate property of the man and of the woman shall enter into, and 
form a part of the community to arise between them as husband 
and wife. And the property embraced in the contract shall consti- 
tute a portion of said community. 
Hanley vs. Mary A. Drumm, 106. 
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COMMUNITY—Continued. 

A widow who mortgages her undivided half of a certain piece of com- 
munity property thereby accepts the community. 

Cestac vs. Florane, 493. 

CONSIGNOR AND CONSIGNEE. 

Where cotton, which had been transferred by a planter in a neighboring 
State, under the form of conveyance of the common law chattel- 
mortgage, to secure a certain creditor, is afterwards shipped by a 
common carrier for the account of the creditor, the delivery of the 
cotton to the carrier is a transfer of the legal title to the creditor, 
who thereby becomes in effect the consignor, and whose rights of 
ownership of the cotton can not be affected by an attachment levied 
by any other creditor of the shipper. 

Chaffe & Sons vs. Heyner, 594. 

The action of a consignee in accepting or refusing a consignment can 
not affect the consignor’s title to the goods consigned. Ib. 

Where two lots of goods are consigned by one single bill of lading, for 

account of two different persons, the consignee can not accept the 

consignment as to one lot, and refuse it as to the other. If he 
accepts as to one, he thereby accepts as to both. Ib. 


The rights of a consignee, on the goods shipped to him, who has 
refused to accept the consignment, and who attaches the goods as 
an ordinary creditor, are subordinate to the rights of an intervenor 
who has advanced on the goods, and holds as the transferree of 
the consignor, the bill of lading of the goods, The intervenor in 
such a case has a right of pledge on the goods. 

Chopin vs. Clark, 846. 

CONSTITUTION. 

Article 127 of the constitution of 1845, requiring that taxation shall be 
equal and uniform, applies as well to municipal as to State taxes. 

- State ex rel. Southern Bank vs. Pilsbury, Mayor, 1. 

An obligation which was valid when incurred can not be impaired by 
any amendment of the constitution of the State. 

Cole vs. La Chambre et al., 41. 

There is no unconstitutional discrimination in forbidding markets 

within certain prescribed limits, and imposing a license on all who 

keep markets outside of those limits. State vs. Gisch, 544. 


CONTEMPT OF COURT. 

A party may be imprisoned fora contempt of court without the previous 
finding of an indictment, or laying of an information against him 
for the offense. 


State ex rel. Farmer vs, Judge Parish Court of Ouachita, 116. 









CONTRACTS. 
The forms of legal remedies in force at the date of a contract make no 
part of the contract. 
State ex rel. Southern Bank vs. Pilsbury, Mayor, et al., 1. 
The pleas of error of law, of fraud, and of want of consideration, will 
not avail to defeat the enforcement of a written and honorable 
obligation, unless they are clearly proved. 


Fairchild vs. McEnery et al., 695. 
CORPORATION. 


A creditor of a corporation suing to forfeit its charter on the ground of 
its insolvency must, before he can demand the provisional appoint- 
ment of a receiver or judicial sequestrator, under section 688 of 
the Revised Statutes, prove that the corporation is the special kind 
of corporation subject to a forced liquidation under that section. 

Bothick vs. Society Temine Dereche, 63. 


In order to make the pledge of a certificate of the stock of a corpora- 
tion valid as to third persons it is not necessary to give notice of 
the pledge to the company. 

Factors’ and Traders’ Insurance Company vs. Marine Dry Dock 
and Shipyard Company, 149. 
Where knowledge of a fact by a corporation is necessary, the corpora- 


tion is held to know concerning that fact whatever its president and 
other chief officers know. - Ib. 


A corporation is liable for the damages caused by the wrongful cancel- 
ing of a certificate of its stock by its president and secretary. 


Ib. 
A corporation can not be held to knowledge of the ownership of eighty 
shares of its stock by any transferree of a certificate of that stock 
merely because he, through an agent, voted at an election, at which 
12,475 shares voted in the affirmative, and 68 only in the negative. 
Friedlander vs. Slaughter House Co., 5.23. 


Where certain stock of a corporation, standing on its books in the 
name of a judgment debtor, is seized and sold by the sheriff as the 
debtor’s property, and a judicial tribunal, of competent jurisdiction, 
of last resort, after a fair contest, in good faith, by the corporation, 
orders the stock to be transferred to the purchaser under such 
seizure and sale, the corporation can not be liable to the holder of 
the certificate of the stock, who took no steps to protect himself. 

Ib. 

A municipal corporation, under legislative permission, can forbid the 
opening of markets, except at designated places, and such forbid- 
ding is an exercise of its power to regulate markets. 

State vs. Gisch, 544. 
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CORPORATION—Continued. 

The court may on its own motion appoint a liquidator, or receiver of a 
corporation, where its charter makes no provision for its liquidation 
and the necessity for its liquidation shall arise. 

In the Matter of the Mechanics’ Society, 627. 

A corporation authorized to sell its property is in general authorized to 
mortgage it. Ib. 

The New-Orleans Mechanics’ Society was authorized to mortgage its 
property to raise the means necessary to make the repairs required 
by the joint resolution of the Legislature of 1867, and the holders 
of the mortgage may sell the property to satisfy their debt, but the 
purchaser must take it subject to the same liability of forfeiture to 
the State it was under while owned by the society. | Ib. 

Where a petition is filed praying, for certain alleged reasons, the for- 
feiture of the charter of a banking corporation, an order of court, 
which does not decree the forfeiture, but which merely appoints 
commissioners to take charge of the assets of the corporation, can 
not be construed as directing the liquidation of the affairs of the 
corporation. 

State ex rel, Morey vs. Judge of the Fifth District Court, 823. 

A stockholder of a corporation has an interest to prevent the sale of 
the corporate property by persons having no legal power or man- 
date to sell. Ib. 

Before a suit for the forfeiture of the charter of any bank located in 
the city of New Orleans can be entertained, it is indispensable that 
a petition praying for the forfeiture shall be presented by the Attor- 
ney General, or by the district attorney, or by them both. 

State vs. Cilizens’ Savings Bank, 836. 

The officers of a bank are without authority to waive the service of a 
petition praying a forfeiture of its charter, or to waive the delay 
within which third persons may intervene to protect their interest, 
or of filing an answer which virtually confesses the forfeiture of the 
charter, and admits the necessity of the immediate liquidation of 
the bank. Ib. 

A court is without authority to order the liquidation of a bank and the 
transfer of its assets to commissioners until the propriety of such 
an order has, on proper inquiry, been judicially ascertained. 


SFE in re Mecuantcs’ Society, 627. 
COSTS. 
SEE PRACTICE AND PLEADING. 


COUNTER-LETTERS. 
Private counter-letters have n° effect as against creditors. 
Succession of Tabary, 409. 








COURTS. 

The probate court before which a succession has been opened, and is 
being administered, has jurisdiction, at the instance of a mortgage 
creditor of the succession, to order the sale of the mortgaged prop- 
erty, and the sale of such property, under an order of seizure and 
sale issued by the probate court, is not a nullity. The order must 
stand asa binding decree of court until reversed by an action of 
nullity, or on appeal. Wisdom vs. Buckner, 52. 

The Third District Court for the parish of Orleans has no authority on 
the application of one party to enjoin another party from prosecut- 
ing suits brought by him in a justice’s court against third persons, 
and to which the one asking for the injunction is not a party. 

Lannes et al. vs. Courege et al., 74. 

The adj ustment of conflicting mortgage claims falls within the jurisdic- 
tion of the court from which the process issued under which the sale 
of the mortgage property was made. 

Factors’ and Traders’ Insurance Co. vs. DeBlanc et al., 100. 

Courts of ordinary jurisdiction are empowered to issue writs of seizure 
and sale against succession property. 

Berens vs. Executors of Boutte, 112. 

A suit against the surviving, and liquidating partner, by the succession 
of the deceased partner, for a settlement, or a partition, must be 
brought in a court of ordinary jurisdiction. 

Walmsley and Patterson vs. Mendelsohn & Newman, 152. 

The parish court is without jurisdiction of an action of revendication 
brought to recover property worth over $500, and which was sold 
by the administrator of a succession no longer in existence. 

Fields, Tutrix, vs. Gagné and Wife, 182. 

A parish court has no jurisdiction of a suit brought to annul a judg- 
ment of a district court. Tb. 

Where the lower judge rejects the evidence of a witness on the ground 
that she was, on her own uncontradicted testimony, the wife of the 
accused, he decides a question of fact, and his decision can not be 
reviewed by this court. If the woman were not really the wife of 
the accused, that fact should have been set forth in affidavits on an 
application for a new trial. State vs. Pritchard, 209. 

Where the plaintiff avers in his petition for an injunction that the acts 
of the defendant have already caused him damage in the sum of 
$500, and will, unless restrained, cause him a further damage of 
$2000, the district court has jurisdiction. 

Gay vs. N.. O. Pacific R. W. Co., 274. 

The district court is without jurisdiction of a suit by an administratrix 
to compel a creditor of the succession, who has had certain succes- 
sion property sold under executory process, to pay over the pro- 








COURTS—Continued. 
ceeds of the property for distribution between herself and her minor 
children. The object of such a suit is to settle a succession, which 
the parish court alone has authority to do. Gordon vs. Knox, 284. 
The courts are invested with full power to inquire into and pronounce 
on the validity of election returrs. Knight vs. Ragan, 289. 
A probate judge is disqualified to pass on the homologation of an ex- 
ecutor’s account when he is put down on the account as creditor 
even of a paid debt. Succession of Rhea, 3.23. 
Where a suit is instituted in the court of one parish and there pros- 
ecuted to a judgment, is removed by an act of the Legislature to 
the court of another parish, which is invested by the act with full 
jurisdiction of the case, the latter court has jurisdiction of the suit 


to revive the judgment in said suit. 
Hammett vs. Sprow! et al., 3.25. 


A succession being thus at an end, the heirs are owners in common of 
the hereditary effects, and the Second Court of New Orleans, being a 
court of Probates only, is without jurisdiction of a suit for their 
partition. Woolfolk v. Woolfolk, 30 Annual 139, approved. 

Freret vs. Heirs of Freret, 506. 

The court of ordinary jurisdiction, and not the probate court, has juris- 
diction of a suit for the partition of property which belongs in part 
to the major and minor heirs of of a deceased wife, and in part to 
the surviving husband. It is only when the property belongs wholly 
to a succession, under administration, that the probate court has 
jurisdiction of a suit for its partition. 

Buddecke vs. Buddecke et al., 572. 

The parish court has jurisdiction to issue an order of seizure and sale, 
where the amount involved is $500, exclusive of interest. 

Babin, Administrator, vs. Delahoussaye, 725. 

Where executory proceedings are taken in a parish court, all conflicting 
claims of privilege or mortgage on the property ordered to be sold, 
no matter how large the claims, must be brought in the parish 
court for classification and adjustment. Ib. 

A demand that the administratrix of a succession, and widow in com- 
munity, shall file an account, so that the plaintiff, who claims to be 
the transferree of one of the heirs, may obtain a settlement of the 
rights involved in the unsettled community and succession, is of a 
probate character, and hence, irrespective of the amount in dispute, 
is within the jurisdiction of the parish court. 

Boisse and Husband vs. Dickson, Administratrix, et al., 741. 

The parish court is without jurisdiction to enjoin the execution of a 
judgment of the United States Court, or of a District Court of 
the State. Shields vs. Pipes, Tax Collector, 765. 
See CuHapMaN vs. NELSON, 341. 








CRIMINAL LAW. 

Before this court can pass on the question whether the lower judge 
rightfully refused to allow the change of venue asked for by a 
prisoner on trial for murder, the evidence on which the application 
for a change of venue was made must be brought before it in a bill 
of exceptions. State vs. Daniel, 91. 

This court will only reverse the ruling of the lower court on the ques- 
tion of a change of venue when the evidence brought up in a bill of 
exceptions shows indisputably that the judge below has misapplied 
or arbitrarily violated the law. Ib. 

The clerical error of writing the word “ parish,” instead of the name of 
the parish where the killing was done, in the copy of the indictment 
served on the accused, when the caption of the copy gives the name 
of the parish, is no ground for continuance. Ib. 

Where no fraud or wrong is shown, no objection of irregularity as to 
the drawing of the venire for a certain term of court will be sus- 
tained, if made after the first day of the term. Ib. 

Since the passage of the act of 1873 (page 166, sections 2 and 15), the 
members of a police jury may be drawn as talesmen in criminal 
trials. Ib. 

Dying declarations are admissible, whether made to an officer or pri- 
vate person, and whether verbal or written. Ib. 

Declarations made under a belief of impending death are dying decla- 
rations, although the wounded man making them did not die until 
several days thereafter. - Ib. 

The fact that the accused offered no evidence on his trial does not give 
to his counsel the right to the closing argument. Ib. 

The accused may be tried on a second indictment for murder when the 
first indictment was invalid. Ib. 

In criminal cases no foreman need be appointed to the jury, and the 
verdict of the jury may be delivered orally and in open court. 

, Ib. 

An indictment for murder correctly charges that the ciime was com- 
mitted on the day that the mortal blow was given, although it 
appears that the deceased did not die until a day following the blow. 

State vs. Wallman, 146. 

Evidence will not be admitted to show that one of the jurors in a mur- 
der case only agreed to the verdict of guilty on condition that a 
petition signed by every member of the jury should be addressed 
to the Governor asking that the penalty be commuted from death 
to imprisonment for life. Ib. 

An information which charges that the accused stole “ one mule valued 
at seventy dollars, the property of John M. DeFee,” sufficiently 
describes the stolen property. State vs. King, 179. 
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CRIMINAL LAW—Continued. 

The granting of a continuance in a criminal case is within the sound 
discretion of the court. Ib. 

A witness who testifies to the confessions of one accused of crime is not 
required to swear to the precise words of the accused. It is enough 
that he testifies to the substance of what the accused said. 

State vs. Avery, 181. 

Whether the confessions of an accused were induced by threats or 
promises is a question of fact which this court can not review. 

Ib. 

A sheriff can not legally authorize a constable elected in and for another 
parish to execute, within the parish of which he is sheriff, an attach- 
ment issued for an absent witness in a criminal case, and a return 
made by such a constable that the witness “ could not be found,” is 
not sufficient. A return in such a case must be specific, and 
describe what inquiry and search for the witness had been made. 

State vs, Boitreaux, 188. 

.When a prisoner has, in proper time, ordered subpoenas to issue, he can 
not be compelled to apply for attachments, swear to the facts he 
intends to prove by his witnesses, or go to trial without them, until 
an earnest and vain effert has been made to bring them into court. 

Ib. 

Where a reasonable doubt exists as to whether an accused, charged 
with a capital offense, has had sufficient assistance yziven to him to 
enable him to produce his witnesses, he must be given the benefit 
of the doubt. 1b. 

Where the counsel of a defendant convicted of manslaughter has in 
due season presented to the lower judge his written bills of excep- 
tion to the rulings of the judge on matters of law, and without any 
fault of the accused or his counsel the bills of exception are absent 
from the files of the court, a new trial will be granted, even though 
it appear that the application for a new trial was not made to 
the lower court until after an appeal had been taken. 

State vs. Bess, 191. 

The confession of one indicted for larceny, made while in custody, and 
without any threat, promise of reward, or immunity from punish- 
ment, is admissible in evidence. State vs. Perkins, 192. 

Where a party indicted for murder is convicted of manslaughter, and 
the conviction is set aside as an absolute nullity by this court, he 
can not be subsequently indicted and tried for the same offense, 
unless the indictment is found within a year from the time the 
crime is charged to have been committed. A criminal prosecution 
which has been declared a nullity does not interrupt prescription. 

State vs. Morrison, 211. 
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CRIMINAL LAW—Continued. , 

Where an accused under one verdict of condemnation, is twice sen- 
tenced by the court to two punishments, to be inflicted at different 
places, and of different duration, the last sentence is null and void. 

State vs. Davis, 249. 

Where the accused is charged with feloniously breaking into a store 
“with intent to steal” evidence is admissible to show that certain 
articles were actually stolen from the store at the time it was 
broken into and entered. State vs. Woods et al., 267. 

Whether a witness for the defense in a criminal trial who has already 
testified of the matter may be re-introduced in order to contradict 
evidence in rebuttal introduced by the State, is a matter left to the 
discretion of the court. , Ib. 

The allegation that “the information is defective as not being in con- 
formity to the common-law principles established by section 976 of 
our Revised Statutes,” is too vague to support a motion in arrest 
of judgment. Ib. 

A motion in arrest of judgment in a conviction for burglary, on the 
ground that certain language was not used in the charging part of 
the information, will not be sustained, when it appears that the 
charge in the information would not have been increased in per- 
spicuity by the employment of the language. Ib. 

In an information which charges burglary committed during a certain 
night, it is not necessary to specify the hour of the night. Ib. 

The prosecution of all except capital offenses may be made on inform- 
ation. Ib. 

One who is being tried on the charge of murder hasa right to demand that 
the court should instruct the jury that if they find that the deceased 
had previously threatened the accused with his life, or some great 
bodily harm, and that subsequently they met without design, and 
from the motions and actions of the deceased the accused was in- 
duced to believe, and had reasonable ground to believe that the de- 
ceased was about to carry his threats into execution, the accused 
had the right to defend himself even by killing his assailant if neces- 
sary to protect himself, and the jury should acquit, although it 
should afterwards appear that there was no such design on the part 
of the assailant. State vs. St. Geme, 302. 

Although in charging the jury in a criminal case the court need not 
charge in the very words asked, provided a charge substantially 
covering every thing requested be given, it is yet error in the court 
to designate a perfectly legal request to charge as illegal. Ib. 

An objection to the manner of drawing a venire can not be successfully 
made, unless made on the first day of the week for which the venire 
was drawn. State vs. Johnson, 368. 

57 31 
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CRIMINAL LAW—Continued. 

Whether certain interrogatories, objected to as leading and tending to 
elicit mere opinions instead of facts, should be put to a witness, is 
a matter that rests in the sound discretion of the court. Lb. 

Evidence offered in defense, and not in rebuttal, in a trial for murder, 
to show that shortly before the homicide another party had publicly 
threatened to kill the deceased, when neither the party’s name, nor 
any of the surrounding circumstances of his alleged threat is made 
to appear, is not admissible. Ib. 

A remark by the judge to the prosecuting officer in a criminal proceed- 
ing warning the latter to examine the witnesses carefully in order to 
avoid the taking of bills of exception, can not tend to the prejudice 
of the accused, and therefore is not a ground for disturbing a 
verdict. Ib. 

A continuance can not be demanded in a criminal case on the ground 
that the court was not properly organized because the acting sheriff 
had been elected to and was serving in another office, when it 
appears that the successor of the acting sheriff qualified the day the 
motion for the continuance was made, and acted as sheriff on the 
trial of the case. State vs. O’Grady, 378. 

Where one of two men indicted for murder is acquitted, and the other 
convicted, the one convicted can not obtain a new trial on the alle- 
gation that he could prove by his co-defendant that the deceased 
threatened to kill him, and actually attempted to carry the threat 
into execution, when it appears by the terms of his own allegations 
that the attempts of the deceased to carry the threats into execu- 
tion were not made until after the accused had inflicted the mortal 
wound. Ib. 

It need not appear in the record of a criminal case that the grand jury 
who found the indictment were sworn. Until the contrary be affirm- 
atively shown, it will be presumed that the grand jury were properly 
organized. State vs. Watson, 379. 

Objections to the manner of organizing a grand jury can not be made 
after a plea, and trial. They should be made before pleading. Jb. 

The verdict in a murder case will not be disturbed on the ground that 
the judge refused to charge that if the jury believed that when the 
accused did the killing he was insane from the use of intoxicating 
liquors or other poisons sold and administered to him by the de- 
ceased. Drunkenness does not excuse crime. Ib. 

Where the record in a murder case fails to show that the prisoner was 
present at any time during the trial, or fails to show that any plea 
was filed by, or in behalf of the defendant, the verdict in the case 
will be set aside and the judgment annulled. 

State vs. Henry Revells, 387. 
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An amendment of the minutes of the criminal court in any particular 
case, in order to show that the defendant was actually in court dur- 
ing the trial, may be made even after the record of appeal has been 
lodged in this court, provided the amendment is made contradict- 
orily with the defendant. It can not be made ex parte with no no- 
tice to the defendant. Ib. 

The clerk of the court need only take the oath of jury commissioner 
once during his term of office. He need not take it at every draw- 
ing of a jury. ° Ib. 

The testimony of the clerk of the court is not admissible to show that 
he was absent from the drawing of a venire, when the proces verbal 
of the drawing, signed by himself, recites his presence. Ib. 

After the judge has annulled and set aside, in one case, a whole venire 
drawn for that term, he can not afterward during that term, in 
another case, hold such a venire to be good. Ib. 

The term of a criminal court does not lapse on account of setting aside 
a first venire, and ordering a drawing of a second one, when the 
court remains in session until the second venire is drawn, transact- 
acting such business as does not require a jury. 

State vs. Vance, 398, 

Section eleven of the act No. 44 of the year 1877 which requires all ob- 
jections to the manner of drawing venires to be made on the first 
day of the term of court, does not apply to juries drawn after the 
first day of the term, or to persons indicted during the term for an 
offense committed after the first day of the term. Ib. 

The clerk of the court can not legally act as jury commissioner until he 
has taken the required oath as such ; and any venire he is actively 
instrumental in drawing before taking that oath, must be set aside. 

Tb. 

Where the record in a case where the defendant was prosecuted for 
murder fails to show that the prisoner was present at any time dur- 
ing the trial, the verdict in the case will be set aside, and the judg- 
ment annulled. State vs. Smith, 406. 

An amendment of the minutes of the criminal court in any particular 
case, in order to show that the defendant was actually in court dur- 
ing the trial, may be made even after the record of appeal has been 
lodged in this court, provided the amendment is made contradict- 
orily with the defendant. But it can not be made ex parte, with no 
notice to the defendant. Jb. 

The jury commissioners have no authority to draw a grand jury at any 
period less than fifty days before the regular time for the opening 
of the court term. Ib. 

After the judge has annulled and set aside, in one case, a whole venire 
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CRIMINAL LAW—Continued. 
drawn for that term, he can not afterward during that term in an 
other case, hold such a venire to be good. Ib. 

The continuance of a case on the ground of the absence of a material 
witness is a matter in the sound discretion of the court, and the ex- 
ercise of that discretion will not be interfered with when there is 
nothing to show it was unsound. State vs. Finn, 408. 

Where an accused is on trial under an information for shooting with a 
dangerous weapon, to wit with a pistol, the information may be 
amended by substituting the word “gun” for the word “ pistol.” 

Ib. 

The fact that while a jury in a criminal caSe were deliberating they in- 
formed the deputy sheriff in charge that they desired further in- 
structions from the judge, his reply that the district attorney was 
absent and no further instructions could be had until his return, 
the consequent finding of the jury without any further instructions 
will not justify the granting of a new trial, when it appears that the 
judge as well as the district attorney was absent, when the jury’s 
request for further instructions was made, and the jury did not re- 
peat the request. Ib. 

The correction of the minutes of court, so as to show the prisoner’s 
presence at a trial, which had been declared null at his instance, 
and on his assignment as error the failure to mention his presence 
in the minutes, can hare no effect upon the second trial. The final 
decree of this court setting aside the verdict, and annulling the 
judgment thereon on the ground of his presence not appearing on 
the minutes, is conclusive as to the irregularity of that trial. 

; State vs. Byrd, 419. 

When a judgment, rendered upon a conviction, has been vacated because 
the minutes did not show the defendant’s presence when the ver- 
dict was rendered, such verdict and judgment can not be pleaded 
in defense on a subsequent trial,and do not sustain the plea of 
autrefois convict. Ib. 

A nolle prosequi, and the consequent discharge of the prisoner, is not a 
bar to a subsequent indictment for the same offense; and where 
there are two counts, a nol. pros. of the first does not bar a prose- 
cution on the second. So where, on an indictment for murder, the 
prisoner is convicted of manslaughter and a new trial is obtained, 
a nol. pros. may be entered as:to the charge of murder, and a new 
indictment be preferred for manslaughter. Ib. 

When, upon an indictment for murder, there is a conviction of man- 
slaughter only, the verdict is in legal intendment an acquittal of 
murder, and is a bar to the further prosecution of the greater 
offense. Ib. 
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When, upon an indictment for murder containing a single ~ount, there 
has been a conviction of manslaughter, and the judgment thereon 
has been annulled on appeal for irregularities in the trial, the pris- 
oner may be subjected to another trial on the same indictment for 
manslaughter only, and the announcement of the prosecuting attor- 
ney, that a nol. pros. is entered as to the charge of murder with 
reservation of the right to proceed for manslaughter, means only 
that the jury can not consider again the charge of murder, of 
which the prisoner has been by legal inference acquitted, but only 
that for manslaughter Fd included in the charge of the major 
crime. : Ib. 

A party may be charged in separate counts, in one information, of lar- 
ceny and burglary. Such an information is not vicious on the 
score of duplicity. State vs. Depass and Baptiste, 487. 

Neither the fact that two offenses are not embraced or denounced in the 
same statute, nor that they have no necessary connection or simi- 
larity, will prevent them from being charged, on separate counts, 
in a single information. Ib. 

The pleadings and mode of procedure of criminal prosecutions in 
England obtain in Louisiana, in virtue of a special statute fo that 
effect. ; Ib. 

Even after an appeal in a criminal case has been taken, the State may 
by a mandamus compel the lower judge to so amend and correct 
omissions in the minutes ‘of the court, as to make them evidence 
facts admitted, or proven to have transpired during the course of 
the trial; as, for example, to show that the defendant was present 
at his trial, and conviction. 

State ex rel. Ogden, Attorney General, vs. Judge Sixth Judicial 
District Court, 557. 

A verdict of conviction for larceny will be set aside when it appears 
that the information on which the defendant was tried, and con- 
victed, only charged that he “attempted” to commit a larceny. 
Such a sentence is not responsive to, or justified by the charge, and 
the defendant’s objections to it may be made after the trial and con- 
viction. State vs. Womack, 635. 

An information which is “ ordered” to be filed by the court, is pre- 
sumed to be filed “ with the consent of the court first obtained.” 

State vs. Robacker, 651. 

Where it appears that a defendant charged with larceny was repre- 
sented by counsel when his case was fixed for trial, it is no ground 
for an arrest of the judgment in his case that he was neither pres- 
ent when the case was fixed, nor consented to its being fixed. 

Ib. 
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CRIMINAL LAW—Continued. 

It is no ground of just complaint that the accused was not present at 
the beginning of his trial, when it appears that he was present in 
court when his “ trial was proceeded with.” Ib. 

The want of an averment, in an information filed by a district attorney 
pro tem., that the district attorney was absent, disabled, recused, or 
refused to act, is a defect which must be objected to by demurrer, 
or motion to quash, before trial. It can not be availed of in arrest 
of judgment. Ib. 

The charge in an information that certain property was stolen in a cer- 
tain parish, sufficiently sets forth the locality of the property, at 
the date of its theft. Ib. 


Where an information, charging the crime of bigamy, alleges that the 
offense was committed more than a year before the filing of the 
information, but that it had not been made known to any public 
officer authorized to direct a prosecution, until within one year 
immediately preceding the filing, the burden of proof will be on the 
defendant to show that such knowledge was brought to an officer 
having authority to investigate the crime before the said year. 

State vs. Barrow, 691. 

The surety on the bail bond of one who is accused of a felony, and who 
is in prison awaiting sentence on a conviction of another crime, 
may effectively surrender the accused by a formal declaration to 
that effect to the sheriff, and have his bond validly canceled by the 
sheriff, without the necessity of going through the idle show of 
the sheriff leading the prisoner out of his cell, and the bail there- 
upon leading him back into it, and there formally delivering him to 
the sheriff. . State vs. Trahan et al., 715. — 

If an accused person, against whom an information has been filed in 
the parish court, does not expressly waive a trial by jury, the 
information, and all the papers relating to it, must be instantly 
transferred to the district court which will thenceforward alone 
have jurisdiction of the case. State vs. Adam, 717. 


Where the affidavit supporting a motion for a new trial on the ground 
of newly discovered evidence, appears to be based on a rumor, and 
no pains were taken to bring forward the newly discovered witness 
at, or before the hearing of the motion, the motion is properly over- 
ruled. Ib. 

A verdict that the accused is “guilty as charged,” is responsive to the 
charge, if the crime is charged as the law directs or permits. 

Ib. 

Where a clause of the criminal law enumerates several offenses linked 
to the same act, or enumerates, disjunctly, the intent necessary to 
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CRIMINAL LAW—Continued. 
constitute each of the offenses, such offenses may be cumulated in 
one count. Ib. 


A service of the duly certified list of the jurors for the term at which 
the accused was tried, made on the accused during that term, and 
made two weeks before his trial, is a sufficient compliance with the 
law requiring such service to be made two days before the trial. 

Jack vs. Toby, 756. 

A defendant on trial for burglary and grand larceny, has no right to 

introduce in evidence his own voluntary statement taken before the 
. magistrate. Decision in State vs. Vandergriff, 23 A. 95, affirmed. 
Ib. 

This court will not review or pass on the ruling of the lower court in a 
criminal case, either in receiving or rejecting testimony, except 
where the objections and ruling are set forth in a formal bill of ex- 
ceptions. State vs. Francois Dufour, 804. 

Proof that one accused of murder escaped and fled from justice, after 
arrest for the crime charged, is admissible. Ib. 

The voluntary declaration of one charged with murder, received by the 
committing magistrate, is not admissible in evidence in his favor on 
the trial. Ib. 


Arrest of judgment in a criminal case will not be allowed on the ground 
of a want of qualification of the jury commissioners. Such an ob- 
jection must be made in the preliminary stages of the trial. 

State vs. Sanford Miles, 825. 


Where a prisoner was indicted and tried for murder, and the jury found 
him guilty of manslaughter, he can not, on a new trial obtained by 
him, be tried again for the crime of murder. The obtention by the 
accused of a new trial as to the verdict of manslaughter can not be 
considered as a waiver of the right to the plea of autrefois acquit, 
quoad the charge of murder. 

State vs. Jeff Dennison alias Jeff Denis, 847. 


On the trial of an accused for carrying a pistol concealed on his person, 
evidence to show that the pistol belonged to another; that the owner 
placed it in the hands of the accused merely to get cartridges for 
it, and that the accused had no pistol, and had never been known to 
carry one, is not admissible. State vs. Sandy Martin, 847. 


A person may be legally prosecuted and condemned for murder under 
an indictment found within one year from the death of the deceased. 
The prescription of one year, applicable to such cases, begins to run 
from the death of the deceased and not from the infliction of the 
wound resulting in the death, or the date of the arrest of the ac- 
cused. State vs. Thos. Taylor, 857. 
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CRIMINAL LAW—Continued. 

The conversations of an accused, on trial for murder, after the alleged 
killing, with a person jointly indicted for the murder, are not ad- 
missible in evidence when the indictment did not charge conspiracy. 

State vs. Carroll, 860. 

This court can not express an opinion as to the weight and nature of 
testimony in a criminal case; more especially when the testimony 
is not before it. Ib. 


CURATOR AD HOC. 

A curator ad hoc can validly acknowledge in writing service of petition 
and citation addressed to him as such, and such acknowledgment 
brings the defendant into court, and interrupts prescription. 

Bartlett vs. Wheeler, 540. 

DAMAGES. 

Where in a suit for damages against a railway company on account of 
injuries caused by a collision it appears that the negligence of the 
injured party contributed to, and was mainly the cause of the dis- 
aster, no recovery can be had by him or his legal representatives, 
even though it be in evidence that the servants of the company 
were in some degree to blame for the accident. 

Ellen Murray vs. Pontchartrain R. R. Co., 490. 

Where a simulated sale has been set aside at the suit of a creditor of 
the pretended vendor, the creditor can not hold the pretended ven- 
dee in damages on account of a depreciation of property, arising 
after the pretended sale, when he fails to show that the simulated 
conveyance caused the depreciation. 

Gardiner vs. Succession of Scherer, 527. 

The plaintiff and his surety in an injunction suit, restraining the execu- 
tion of an order of seizure and sale, can not be held liable in dama- 
ges, except by an action on the bond. Dejean vs. Hebert, 729. 


DISTRICT ATTORNEY. 

A district attorney has a certain discretion as to how, when, and whom 
to sue in the name of the State. In a contest for the possession of 
an office under the Intrusion Act, he may, in his discretion, join 
either of the contestants as a party plaintiff, and the contestant 
whom the district attorney has refused to join as plaintiff, but 
offered to join as defendant in the suit, can not, on that ground, 
maintain a claim for damages against the district attorney. 

Farrar vs. Steele, 640. 
Sze O’Connor vs. ParisH oF East Baton Rovasg, 221. 


DONATIONS. 


Where real estate is purchased by A, and actually is and continues to 
be his, but the title to which is taken in the name of B, and A gives 
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DONATIONS—Continued. 

a letter of secret instructions to B, in virtue of which B, after the 
death of A, transfers the property to C who consents to disburse a 
part of the revenues of the property to carry out certain lawful 
purposes of A set forth in his secret instructions, the heirs of A 
inay nevertheless recover from B and C the property thus conveyed 
or the value thereof. The letter of instructions, having no authen- 
tic form, can not be construed as a donation inter vivos, and there 
being no proof of its having been designed as an olographic will, 
it follows that the property which was sought to be disposed of by 
it remained a part of .A’s succession. 
: Maduel, Executor, vs. Tuyes, 483. 

The method for contesting an election pointed out by the various sec- 
tions of the Revised Statutes of 1870, from section 1421 to 1435 has 
not been repealed. Knight vs. Ragan, 289. 

A contested election suit is not amenable to the exception of prematu- 
rity when instituted before the Secretary of State has promulgated 
the result of the election. Ib. 

Secondary evidence will not be admitted in support of a charge of for- 
gery to prove the contents of the original tully-sheets, or returns of 
commissioners of election, until the non-existence of those tally- 
sheets has been shown. Ib. 


ESTOPPEL. 

A voluntary party to an executed contract who has reaped and retained 
the profits of it, is estopped from assailing it as fraudulent. 

Byrne vs. Hibernia National Bank, 81. 

One who claims the proceeds of a judicial sale, thereby makes a judicial 
admission that the sale was valid. He is therefore estopped from 
attacking the sale as a nullity, unless he proves that his admission 
was made through error of fact. 

Factors’ and Traders’ Insurance Company vs. DeBlanc et al., 
100. 

One who judicially asserts a fact as the basis of a right touching the 
matter in controversy, can not afterwards change his position, and 
assert the contrary. Ib. 

Where the plaintiff in a suit formally avers that the defendant had col- 
lected certain warrants, the property of plaintiff, and prays the de- 
fendant’s condemnation for the amount of the warrants, he thereby 
estops himself from subsequently suing another person as the col- 
lector of the warrants. 

Board of School Directors of Concordia Parish vs. Hernandez, 
158. 

A party who formally declares in his pleadings that he has a certain 

claim due by and exigible against a certain fiscal fund, and that alone, 
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ESTOPPEL—Continued. 
and provokes a judicial decree affirming his claim, will not be heard, 
in a subsequent suit, to ask that the State be adjudged the debtor 


of his claim. 
Louisiana Levee Company vs. State of Louisiana, 250. 


Where a party in one suit avers the validity of a judgment of separa- 
tion of property procured by a wife, in order to obtain a judgment 
against her, he is thereby estopped from afterward contesting the 
validity of the separation in order to execute the judgment thus ob- 
tained. Hardie vs. Turner, Wilson & Co., 469. 

The keeper or owner of a warehouse whv has-collected, on behalfof the 
authorities of a municipal corporation, a certain tax, levied by the 
corporation on packages of goods consigned to him, is estopped, 
when sued by the corporation for the amount of the tax, from setting 
up a want of authority in the corporation to impose the tax. 

Board of Trustees of New Iberia vs. L. P. Serrett, 719. 

The dismissal of a rule taken by a mortgage creditor in one court, to 
distribute the proceeds of the mortgage property which had been 
seized and sold under the process of another court, will not estop 
him from proceeding in the latter court to effect the distribution, 
the dismissal of the rule not having the force of res adjudicata. 


Reine vs. Jack, 859 
SrE Nowan vs. Succession or New, 552. 


Sze Hoop vs. FREiLSEN, 577. 
In re Mecuanics’ Soctety, 627. 


EVIDENCE. 

Under the plea of the general issue, the defendant may prove any fact 
or circumstance which tends to show the non-existence, or falsity 
of the facts alleged by the plaintiff. 

Byrne vs. Hibernia National Bank, 81. 

A duly certified copy of an original record, made by the legal custodian 
of the original, is admissible in evidence. 

Board of School Directors of Concordia Parish vs. Hernandez, 
158. 

Verbal evidence is not admissible to contradict, or vary the declarations, 
stipulations, admissions, or receipts contained in a written policy 
of insurance, when the contract is not assailed for error, fraud, or 


violence. 
Trager vs. Louisiana Equitable Life Insurance Co., 235. 


The letter of one who has signed a receipt, written on the same paper as 
the receipt, and with special reference to it, is admissible in evidence 
to explain the receipt. Perry vs. Burton, 262. 

Parol evidence offered by a defendant in explanation of an alteration in 
a receipt signed by him, which is responsive to the averments of 

his answer, and relevant to the explanation, is admissible. Ib. 











EVIDENCE—Continued. 

Where the sale of succession property is attacked on the ground of 
a fraudulent collusion between the administrator and the creditor 
who provoked the sale, parol evidence is enue to show that 
the property sold for what it was worth. 

Heirs of Herriman vs. Janney, 276. 

Where the plaintiff in a sequestration suit has been nonsuited, the surety 
on the sequestration bond, when sued by the defendant for dam- 
ages, has a right to introduce evidence to show that the property 
sequestered did not belong to the defendant. 

Lacoste vs. Duvie, 367. 

The recital of an order of court in a sheriffs return is not a sufficient 
proof of the order. Germaine, Tutrix, vs. Mallerich, 371. 

The record of a wife’s suit for a separation of property may be intro- 
duced in evidence in a suit subsequently brought by the husband’s 
creditor to annul the judgment of separation merely to show that 
such a judgment was rendered, but the parol evidence on which the 
judgment was obtained is not admissible in the suitto annul. The 
burden of proof in such a suit is on the wife, to prove aliunde, that 
her judgment was fairly obtained. 

Darcy & Wheeler vs. Labennes and Wife, 404. 

Where the ownership of property is claimed on the ground of contin- 
uous, peaceable possession as owner for thirty years, on the part of 
the claimant and his authors, the claimant is entitled to introduce 
in proof of his title, a declaration made by his vendor in an act of 
sale to him of contiguous property, to the effect that he (the vendor) 
had been in peaceable possession of the property presently in ques- 
tion, and that he transferred tothe claimant the rights which he, 
or his preceding vendors had in the property in question. 

Durel et al. vs. Tennison, 538. 

- Such claimant is also entitled to iutroduce parol proof to show that both 
he and his vendors and authors had possessed during the time, and 
under the conditions required for the prescription of thirty years. 

Ib. 

Parol evidence is admissible to prove the interruption of prescription. 

People’s Bank vs. Girod, Wife, etc., 592. 

A certified copy of a marriage license from another State of the Union, 
certified by the clerk of the ceurt, who is also judge of the court, 
as a copy from the records of his office, and also certified by him, 
as judge, declaring the attestation to be in due form, and having 
the seal of the couirt affixed to it, is in due form, and admissible in 
evidence. State vs. Barrow, 691. 

The proof that certain letters were written by the defendant may be 
made by a comparison of the handwriting. Ib. 
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EVIDENCE—Continued. 
A verdict of a jury will not be set aside because of ill-timed remarks © 
of the judge, in his charge to the jury, when the remarks contain 
no error of law, and no comment on the facts. Ib. 
Where a defendant is tried on a charge of bigamy, the onus of proof is 
on him to show, as a matter of defence, that his wife had absented 
herself for the space of five years before his second marriage, and 
that he had not known she was living within that time ; or that he 
had been divorced by competent authority at the time of his second 
marraige ; or that his former marraige had been declared void by 
competent authority. Ib. 
The prima facie proof of an account, carries with it that of an item of 
credit on the account, without which the account would be pre- 
scribed, Succession of Dinkgrave, 703. 
The husband of one of the heirs of a sucession, can testify for or 
against a co-heir, for or against a creditor of a co-heir, touching 
the latter’s interest in the succession. Ib. 
Boisse and Husband vs. Dickson, Administratriz, et al., 741. 
In a suit which seeks to subject to seizure the interest of an heir in a 
succession, a receipt of the heir acknowledging that she had been 
paid in full for her interest, although not full proof as against third 
persons, is yet relevant, and therefore admissible in evidence. Jb. 


In the absence of allegation and proof to the contrary, it will be pre- 
sumed that the ordinances of a police jury which authorized the 
construction of necessary public works, provided for the payment 
of the debt thus incurred, as required by law. 

G. B. Shields vs. Pipes, Tax Collector, 765. 

Renunciations of rights are not to be presumed. 

Powell vs. Hayes et al., 789. 

The creditor of one who has made a simulated sale of his property has 
a right to prove the simulation by parol evidence. He is not 
restricted to a counter letier, as a means of proof. 

Testart vs. Belot et al., 795. 

Where it is alleged: that the holder of a note is not its owner, that it was 
passed to him for the purpose of suing on the same, thus alleging 
in effect that he is a party interposed to defeat the plaintiff’s claim, 
evidence is admissible to prove the non-ownership. Ib. 
SEE Gorpon vs. Knox, 284. 

See Kniaut vs. Raaan, 289. 
SzE Succession oF DINKGRAVE, 703. 
Sere AUGE vs. VARIOL, 865. 


EXCEPTIONS. 
SeE PRACTICE AND PLEADING. 
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EXECUTIONS. 

Where writs of fi. fa. for the collection of city taxes were issued by the 
Superior District Court for the parish of Orleans, and not returned 
before that court was abolished, they did not become extinct 
thereby. It was not necessary or proper to return such writs, in 
order to obtain aliases from the Third District Court, to which all 
the pending cases in the Superior District Court were transferred. 

Bellocg vs. City of New Orleans, 471. 

Under a judgment and execution for taxes the first writ of fi. fa. issued 
in the case continues in force until finally satisfied. 

Elder vs. City of New Orleans et al., 500. 

In the parish of Orleans the seizure of property under a ji. fa. issued in 
execution of a judgment for taxes is constructive. It takes effect 
by merely recording the notice of seizure in the mortgage office, 
and such seizure can not be affected by an omission of the sheriff to 
state on his return the “date and hour” of the registry of the 
notice. Ib. 

In the absence of contrary proof it will be presumed that the sheriff 
properly recorded the notice of seizure in the mortgage office. 


It is a sufficient description of property seized and sold under a judg- 
ment for taxes that it is situated in a certain district, and square, 


bounded by four certain streets, and measures so many feet in 
depth by so many feet in width. Ib. 
The execution of a judgment of this court directing the police jury of 
a parish to levy a certain tax, can not be affected by a subsequent 
act of the Legislature, limiting the power of police juries to impose 
taxes. Duperrier vs. Police Jury of Iberia Parish, 709. 
in order to make a valid seizure and sale of the undivided interest of 


an heir in a succession, it is not necessary to reduce to possession 
any specific property of the succession. 
Boisse and Husband vs. Dickson et al., 741. 
If the return of the sheriff, or marshal, shows a seizure of the whole 
interest in the succession, and his advertisement for sale of the 
interest includes a complete list of every article of property and 
every right included in the inventories of the succession, it is suffi- 
cient. ; Ib. 
The seizure of the interest of an heir in a succession can not embrace 
that portion of her interest which the heir has previously received 
and disposed of. Tb. 
The growing crop of a lessee is, as to him, a movable, and hence is sub- 
ject to be seized and sold by a judgment creditor of the lessee. 31 


A. 245 
Pickens vs. Webster, Sheriff, and Schmidt & Ziegler, 870. 
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EXECUTORY PROCEEDINGS. 
Sze SEIZURE AND SALE. 

EXEMPTION FROM TAXATION. 
SEE TaxXaTION. 

EXPROPRIATION. 

Where in a suit brought by a railroad corporation against the owner of 
land for the expropriation of a right of way the plaintiff claims 
under existing laws the full ownership of the land, and the defend- 
ant does not by his answer deny the right of full ownership, but 
merely disputes the amount of land claimed, a judgment may be 
properly rendered recognizing the title in fee claimed by plain- 
tiff. N. O. Pacific Railway Co. vs. E. H. Gay, Tutor, 430. 

In determining the amount of.damage an owner of land suffers by an 
expropriation of a part of it in favor of a railroad company the 
enhanced value of the balance of the land, caused by the building 
of the railroad, should be allowed as an offset to the damages. 

Ib. 

The Boards of Drainage Commissioners of the various districts under 
the act No. 165 of 1858 are authorized to enter on any private land 
and dig and construct any canal that may be useful or necessary to 
drain and reclaim the land in those districts, subject to claims for 
compensation on account of any damage caused by such canal to 
the owners of the land on which it is dug. 

Jefferson and Lake Pontchartrain Railroad Company vs. City of 
New Orleans, 478. 

Where the owner of land, being fully apprised of the projected canal, 
fails to have his compensation for damages fixed, as provided 
for by section four of the act of 1858, before the work is begun, and 
makes no opposition to the completion of the canal, he thereby for- 
feits his claim to previous compensation, and all right to an injunc- 
tion on the use of the canal. Ib. 


FACTORS. 
SEE AGENCY. 


FRAUD. 
SEE CoNTRACTS. 


FREE-SCHOOL BONDS. 

The sale of bonds constituting a part of the assets of the “ free-school 
fund,” made in virtue of act No. 81 of 1872, was utterly null and 
void, and conferred no title on the purchaser, and no future assignee 
of the purchaser, who took the bonds in good faith, for value, and 
before their maturity, could acquire a title to them. 

Sun Mutual Insurance Company vs. Board of Liquidation. Sec- 
retary of State and Auditor Intervenors, 175. 
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FREE-SCHOOL BONDS—Continued. 

Bonds that are a part of the assets of the “ free-school fund” are con- 
signed by law to the custody of the Secretary of State and Auditor 
of Public Accounts, and those officers have a right to claim their 
possession in whatever hands they maybefound. And this rightis 
not affected by the prescription of three years. Ib. 


GARNISHMENT. 
All rules or proceedings to traverse, or disprove the answers of a gar- 
nishee, either under a writ of attachment, or fieri facias, are pre- 


scribed after twenty judicial days from the filing of the garnishee’s 
answers. 


Garcia y Leon vs. Louisiana Mutual Insurance Company, 546. 
The answer of a garnishee confessing that he had property of the defend- 
ant in his hands, but claiming a right of pledge on it, standing un- 
impeached and contradicted, must be received as a whole. It may 
be disproved, but can not be arbirarily divided. 
Auge vs. Variol, 865. 
HOMESTEAD. 
If the widow, or any one of the mirors, possess in his or her own right 
$1000, nothing can be allowed under the homestead law. 


Succession of Elliott, 31. 
A homestead can not be located on land held in indivision. 


Cole vs. eg et al., 41. 
A married woman who has no family dependent on her individually for 
support, and whose husband is in good health, attends to his ordi- 
nary avocation, and owns more land than the law exempts from sei- 
zure, can not claim the benefit of the homestead fact of 1865. 
Elizabeth M. Taylor vs. Acquilla McElvin et al., 283. 
The house and grounds situated in the outskirts of an unincorporated 
town, which belong to a debtor who resides on the premises, and 
who has a wife and children dependent on him for support, and 
whose wife has less than $500 worth of property, are exempt from 
seizure under the provisions of the homestead law. 
A. H. Singletary vs. J. R. Singletary, Sheriff, et al., 374. 


HYPOTHECARY ACTION. 
Sere ACTION. 


IMPRISONMENT FOR DEBT. 
Sere ARREST OF DEBTOR. 


INJUNCTION. 

The fraudulent possessor of a note may be enjoined by its legal custo- 
dian from using the note as evidence in a suit brought on it by the 
the fraudulent possessor. Lannes vs. Courege et al., 74. 
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INJUNCTION—Continued. 
An injunction will not issue to restrain the doing of a thing which has 
already been done, which is an accomplished fact. 
Trevigne vs. School Board and W. O.' Rogers, 105. 
On the application for an injunction no mandate can issue to enforce 
rights claimed by the plaintiff which he does not ask shall be 
enforced. Ib. 
A proeeeding in execution of a judgment of this court which is not in 
conformity with the terms of the judgment, may be enjoined. 
Labauve vs. Slack, 134. 
When a decree diindiinns an injunction with damages does not expressly 
condemn the surety on the injunction, a separate suit may be insti- 
tuted on the injunction bond by the defendants in injunction, to 
recover of the surety the amount of the damages. 
Howell et al. vs. Cronan et al., 247. 
The writ of injunction will issue on the ex parte application of the com- 
plainant, only in its prohibitory or remedial form; as in cases 
where the only purpose to be accomplished is to restrain, or pro- 
hibit something from being done. But in its mandatory form, when 
it commands the doing of something, it can not be issued until a 
hearing on the merits; or when, a prohibitory writ having issued, 
restraining a party from obstructing the exercise of a right, the 
obstruction may be commanded to be removed because its continu- 
ance effects the very injury he was prohibited from effecting. 
Black vs. Good Intent Tow-Boat Co., 497. 
The affidavit of a party praying for an injunction that “all the facts 
above set forth as bases of an injunction, and reasons why an. 
injunction should issue are true and correct ” is insufficient. 
Elder vs. City of New Orleans et al., 500. 
It is only when an injunction has been taken to restrain the execution 
of a money judgment, that the principal and surety on the bond 
. may be summarily condemned in solido. Ib. 
A resident of the city of New Orleans engaged in an occupation which 
subjects him to a license tax imposed by the city, has no right to an 
injunction to restrain the city from collecting the license, and 
enforcing the penalties prescribed for its non-payment. On the 
other hand the city may enjoin him from carrying on bis business 
until his license is paid, and such an injunction, sued out by the 
city, can not be dissolved on bond. 
City of New Orleans vs. Becker, 644. 
A third possessor of property who has bought it subject to a mortgage 
containing the pact de non alienando, and who has assumed the 
payment of the mortgage debt as a part of the purchase price, can 
not enjoin the executory proceedings of the mortgage creditor, on 








INJ UNCTION—Continued. 
the ground that he had paid, under a special agreement with the 
creditor, usurious interest to the latter, and hence that all interest 
was forfeited, which would have applied the payments made on 
interest account to the principal, and thus extinguished the debt. 
Nor can such an injunction found on the ground that the excess of 
interest paid over and above that allowed by law, should have been 
credited on the principal of the debt, and thus made the sum due 
less than that claimed in the executory proceedings. 

Mullin & McGowen vs. Hart, Sheriff, 677. 

An ex parte order of court, granted on the application of an executrix, 
commanding the sale of succession property in order to effect a 
partition between the executrix, who has an undivided interest in 
the property, and the heirs, will be set aside, and the sale of the 
property enjoined on the petition of the heirs who, in consequence 
of the ex parte order, and the sale to be made under it, would be 
deprived either of their legal right to ask for a partition in kind, or, 
otherwise, of retaining until a final settlement the price of any 
of the property they might purchase, at a sale of it made exclu- 
sively to effect a partition. 

State ex. rel Moore vs. Parish Judge of St. Landry, 802. 
Ste Berens vs. Executor, 112. ' 
SEE GoOLDsMITH vs. NEw ORLEaNs, 646. 
SEE WILLIAMsoN vs. RicHarpson, 685. 

INSOLVENCY. . 

Where on the application of a debtor for a respite, the question in dis- 
pute is whether or not the respite has been refused, the appoint- 
ment of a provisional syndic before the decision of that question 
is premature; and the debtor is entitled to a mandamus, to compel 
the lower judge to grant a suspensive appeal from the order of the 
court making such appointment. 

State ex rel. L. E. & E. F. Herwig vs. Judge of the Third Dis- 
trict Court, 800. 

INSURANCE. 

A life insurance policy taken out by a father in favor of his children is 
not ipso facto extinguished by the failure of the assured to pay the 
first maturing premium note, taken by the assurers in place of the 
cash payment required by the policy merely because of a verbal 
agreement on the part of the assured, not referred to either in the 
note or the policy, made without the assent of the beneficiaries of 
the policy, and after the delivery of the policy to him, that he 
would surrender the policy on failure to pay the said premium note 
at its maturity. 

Mrs. Julia Trager, Tutrix, vs. La. Equitable Life Ins. Co., 235. 
5g 31 
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INSURANCE—Continued. 

So long as a life policy in favor of third persons remains in the hands 
of the assured, and the latter’s premium notes are retained by the 
assurers, and the assurers take no legal action to dissolve the con- 
tract, the contract continues to be binding. Ib. 

Where the stipulation of a life policy is that the assurers shall not pay 
the amount of the policy until ninety days after notice and proof 
of the assured’s death, and it appears that due notice of death was 


not given the assurers, they will be liable for interest only from judi- 
' cial demand. Ib. 


INTERDICTION. 

The interdiction of a person will not be pronounced on the evidence of 
two medical experts, neither of whom had ever conversed with him 
until the day before the filing of their report of his condition, and 
who had had no opportunity to test his mental condition. 

Interdiction of Scott Watson. Intervention of Mrs. Weatherly 
et al., 757. 

Mere weakness of mind in the defendant will not warrant a decree of 
interdiction when such a decree is not asked for by any of his rela- 
tives, and when, in view of the evidence adduced, it does not appear 
that the interdiction is necessary, either for the protection of his 
person, or his property. Ib. 

INTEREST. 

In the absence of proof of demand, interest on a debt due by a deceased 
former tutor, either as negotiorwm gestor, or under a tacit mandate, 
only begins to run from date of his death. 

. Succession of Romero, 721. 
Sree Traaer vs. La. E. L. I. Co., 235. 
INTERVENTION. 
SEE PRACTICE AND PLEADING. — 


JUDGES. 
In the absence of the Judge of one of the District Courts of the parish 
of Orleans, another district judge of that parish may grant an ap- 
peal from a judgment rendered by the absent judge. 
Mrs. Widow J. C. de St. Romes vs. the Levee Steam Cotton Press 
Co., 224. 

JUDGMENT AND NULLITY OF. 

Judgments rendered by this court while holding cne of its country terms 
only become final on the expiration of three judicial days from 
their rendition. State ex. rel. Fairchild vs. Stillman, 162. 

An action for the nullity of a judgment on account of matters in exist- 
ence and known to the plaintiff when the suit was instituted in 
which the judgment was rendered, can not be maintained. 

Succession of Lebrew, 212, 
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JUDGMENT AND NULLITY OF—Continued. 
The fault of a co-defendant is not a ground for annulling a judgment. 
Ib. 
Where it appears that after an open and public trial of a cause judg- 
ment was rendered against the plaintiff, and that he made no appli- 
cation for a continuance on account of surprise, and did not ask for 
a new trial, and abandoned the appeal he had taken, he can not 
maintain an action to annul the judgment on the ground that it was 
rendered on false documents, whose existence was known to him 
before the trial of the first suit, and on the false testimony of a 
witness whom he made no effort to contradict, or in any way to 
discredit. Perry vs. Rue, 287. 
Where it does not appear by an authentic act that the wife’s rights and 
claims under her judgment of separation of property have been 
paid, and where the evidence shows that the first writ of fi. fa. in 
execution of her judgment was issued four years after the judgment 
was rendered, the judgment will, on proper application, be set aside 
as null and void. Darcy & Wheeler vs. Labennes and Wife, 404. 
The reception of secondary or illegal evidence in proof of a fact is no 
ground to annul a judgment upon, when the evidence was not 
objected to. Elder vs. City of New Orleans, 500. 
The judgment making absolute a rule taken by a purchaser of property 
at sheriff sale, to have certain mortgages and privileges on the 
property erased, is a definitive judgment, and must be signed by 
the judge. Jacob vs. Preston, 514. 
Where by a clerical error in writing up the judgment, another and 
strange name is substituted for that of the condemned defendant, 
no valid execution can issue against the real defendant, so long as 
the error is uncorrected. But it isin the power of the plaintiff, 
while his judgment is alive, to have the error corrected by a mere 
motion taken contradictorily with the defendant. 
Shelly vs. Dobbins, 530. 
A discharge in bankruptcy is a good defense, if pleaded and proved 
before judgment. It is no ground on which to annul a judgment. 
Goodrich vs. Hunton, 582. 
This court can not alter, or modify its judgment, because an alleged 
agreement between the parties, suggested for the first time on an 
application for a rehearing, will, in consequence of the judgment, 
work injustice to one of the parties. 
City of New Orleans vs. Rhenish Westphalian Lloyds et al., 
781. 
An order of court rendered in chambers can not operate to forfeit the 
charter of a corporation when the issue of forfeiture, vel non, was 
put in question by the answer. Desobry vs. Téte, 823. 
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JUDGMENT AND NULLITY OF—Continued. 

A judgment, which decides the issue formally raised by the pleadings is 
not premature because the case is remanded to ascertain the 
amount due under the judgment. Augé vs. Variol, 865. 
Sree VIcKERS vs. Biock, Britton & Co., 672. 


JURISDICTION OF COURTS. 
SEE Courts. 


JURISDICTION OF SUPREME COURT. 
- SEE APPEAL. 


JURY. 

On matters of fact, this court will not disturb the finding of a-jury 
unless it is manifestly erroneous. 

N. O. Pacific Railway Co. vs. Gay, Tutor, 430. 

Where application for a jury is made at one term of the court, and 
overruled by the court, and properly overruled, because the party 
who made the application did not comply with the order of court 
to make the deposit for jury fees on the day of the application, the 
deposit of the jury fees before the trial of the case at a subsequent 
term of the court, without there having been a new application for 
a jury, will not entitle the party to a jury. 

J. W. Green, Receiver, etc., vs. J. W. Locke et al., 656. 

LAWS. 

The title of the act of the Legislature No. 71 of the year 1852, in virtue 
of section 37 of which the bonds of the city of New Orleans, known 
as the consolidated bonds, were issued, sufficiently indicates the 
purpose of the act. 

State ex rel. Southern Bank vs. Pilsbury, Mayor, et al., 1. 

The taxes imposed by section 37 of that act on real estate and slaves to 
meet the annual interest on the consolidated bonds of the city, and 
provide a sinking fund for their redemption, are not equal and uni- 
form, and hence are unconstitutional. Ib. 

The first section of act No. 45 of 1876, fixing the terms of the District 
Court for the Second Judicial District Court, is constitutional. 

State vs. Daniel, 91. 

The clause in the general appropriation bill of 1871, (act No. 72) pro- 
viding for the re-imbursement of moneys paid into the State treasury 
through error, etc., is too general in its terms to allow a court to 
declare that it included a particular sum which had been paid into 
the treasury through error by a certain person whose name does 
not appear in the act. 

State ex rel. Bartlette vs. The Board of Liquidation, 273. 

The act of incorporation of the St. Anna’s Asylum exempting certain 
property from taxation, did not import a contract which inhibited 








LAWS—Continued. 
any subsequent Legislature or Constitutional Convention from an- 
nulling or repealing the exemption therein provided for. 

City of New Orleans vs. St. Anna’s Asylum, 292. 

A special law granting to a corporation a certain privilege or franchise, 
and which contains no express repealing clause, does not restrict or 
impair the operation of an existing general law which reserves to 
the Legislature the power to revoke the franchise. Ib. 

Act No. 30 of the extra session of the Legislature of 1870 creating a 
new charter for the city of New Orleans, authorizes the city to issue 
writs of provisional seizure for unpaid licenses, and that act is not 
unconstitutional. City of New Orleans vs. Waggaman, 299. 

Where the title of an act is “to change the boundary of the parish of 
St. Bernard,” it sufficiently indicates the purpose of the act when 
that purpose is to take from another parish a part of its territory 
and add it to the parish of St. Bernard. The title need not set forth 
the means by which the purpose of the act is to be accomplished. 

S. W. Hammond vs. E. Lesseps et al., 337. 

Section 145 of the Revised Statutes of 1870 has not been repealed by 
any subsequent general laws on the subject of taxation. 

Wintz vs. Girardey et al., 381. 

A law which commutes the taxes on property not actually used for 
church, school, or charitable purposes, by authorizing the payment 
of a small stated sum in place of taxes is as much a violation of 
the constitution asif it wholly exempted the property from taxation. 

Louisiana Cotton Manufacturing Co. vs. City of New Orleans, 
440. 

Act No. 33 of the Legislature of 1861, amending act No. 165 of the year 
1858 is not unconstitutional. 

Jefferson and Lake Pontchartrain Railroad Company vs. the 
City of New Orleans, 478. 

The title of the law enacted by the Legislature of 1878 (Sess. Acts, p. 
152), authorizing the city of New Orleans to regulate private mar- 
kets, etc., sufficiently expresses the object of the law. 

The State vs. J. L. Gisch, 542. 

The act of the Legislature of 1877 reviving the charter of the New Or- 
leans Mechanics’ Society operated as a waiver, on the part of the 
State, of all penalties incurred by the society on account of their 
having failed to comply with the conditions imposed on them by 
their charter of incorporation, and estops the State from claiming 
an enforcement of those penalties. 

In the Matter of the Mechanics’ Society, 627. 

A State law authorizing the police juries of the parishes to prohibit the 
sale of intoxicating liquors on Sunday, does not violate that clause 
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LAWS—Continued. 
of the Constitution of the United States which forbids the enact- 
ment of laws impairing the obligations of contracts. Nor does it 
violate article 110 of the constitution of this State, which forbids 
the divestiture of vested rights, etc. 
The State vs. J P. Bott, 663. 


The title of the act known as the “Sunday law,” passed by the General 
Assembly of 1878 (Sess. Acts. p. 135) sufficiently indicates the object 
of the law. Ib. 

The power to regulate and prohibit the sale of liquors, conferred by the 
Act of 1878 on the police juries, extends to all incorporated towns 
and villages, and no town will be allowed to claim exemption from 
the operation of the act, by assuming the designation of “ city.” 

Ib. 

The act of the Legislature of 1879, imposing license taxes, does not 
violate the constitution. Walters vs. Duke, 668. 

The law requires that an attachment bond should be for a sum one half 
more than the amount claimed by the plaintiff. 

Yale & Bowling vs. John T. Cole, 687. 


Where the bond given by a plaintiff in attachment is for a sum as much 
as fifty-seven dollars less than the amount required by law, he can 
not invoke the rule de minimis, and his attachment must be set 
aside. Ib. 

Where a valid judgment against a police jury orders the latter to levy 
and collect a tax sufficient to pay the amount called for by the 
judgment, in accordance with the law then in existence authorizing 
the police jury to impose such a tax, a subsequent act of the Legis- . 
lature repealing the law authorizing the said tax, and substituting 
another law which makes no provision for paying the judgment, 
which is still partly unsatisfied, divests the vested rights of the 
judgment creditor, and is therefore unconstitutional. 

Shields vs. Pipes, Tax Collector, 765. 


An act of the Legislature which declares that no municipal corporation 
shall assess any license-tax on certain persons over $500, and pre- 
scribes that the act shall take effect from and after its passage, can 
not be construed as retroactive. It applies only to the future assess- 
ments of such a tax, and hence does not repeal any municipal ordin- 
ance assessing a larger tax, which was enacted by the corporate 
authorities before the passage of the legislative act. Statutes 
will always be construed as prospective in their operation, unless 
their language constrains a contrary construction. 

City of New Orleans vs. Rhenish Westphalian Lloyds et al, 781. 


A law exempting the shares of stockholders and all the other property 








LAWS—Continued. 

of a corporation from taxation, except its real estate, is unconstitu- 
onal. 
City of New Orleans vs. Louisiana Savings Bank and Safe De- 
posit Co, 826. 

A law imposing on a corporation the payment of the taxes on its stock 
by its shareholders is constitutional. 1b, 
SEE City or New OrtEans vs. Louisiana Savines Bank, 637. 


LEGISLATURE, POWER OF, ETC. 

One Legislature can not impose restrictions on the powers of a munici- 
pal corporation which a future Legislature can not modify or abro- 
gate, except where a vested right, or the obligation of a contract 
might be thereby divested or impaired. 

State ex rel. Southern Bank vs. Pilsbury, Mayor, et al., 1. 

The Legislature is without authority to pass a law reducing the salary 
of a judge during his term of office. 

State ex rel. C. E. Moss vs. A. Jumel, Auditor, 142. 

LESSOR AND LESSEE. 

A lessor may consistently demand in one action the dissolution of the 
lease, and rent up to the moment the defendant surrenders posses- 
sion of the leased property. Fox vs. McKee, 67. 

Where a lessee contracts to pay five per cent attorney’s fee on the 
amount of the rent for the whole term of the lease, in case it be- 
comes necessary for the lessor to sue, and the lessor subsequently 
sues for and obtains a décree dissolving the lease, the lessee can be 
held for only five per cent attorney’s fee on the rent which had ac- 
crued at the time the dissolution of the lease took effect. Ib. 

A lessor may in one action sue his lessee on two separate leases of two 
pieces of property, and may provisionally seize any effects on the 
two premises subject to his privilege. Ib. 

The failure of a lessee to pay the rent agreed on at the time stipu- 
lated in the lease, authorizes the lessor to demand a dissolution of 
the lease. Ib. 

Before a lessee can recover damages for any disturbance of his posses- 
sion or enjoyment of the leased property by a third person, he 
must give personal, formal notice to the lessor of the disturbance, 
and call the latter in warranty. Ib. 

Mere failure to pay an installment of rent the day it is exigible will not 
warrant a provisional seizure when it appears that the accrued rent 
was tendered a day or two after it was due, and before the writ of 
provisional seizure issued. Ib. 

For a wrongful provisional seizure of his effects, a lessee may recover 
only such damages as he shall prove he has suffered in consequence 
of the seizure. Ib. 
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LESSOR AND LESSEE—Continued. 
‘ Seizing the movables of a lessee of a plantation under a provisional 
seizure before the end of the year for for which the place was leased 
will not prevent the lessor from recovering rent for the whole year, 
when it appears that the possession of the land by the lessee was 
not divested by the seizure. Thomas vs. Dundas, 184. 
The mere assent of a lessor to a sublease made by the lessee does not 
have the effect of releasing the lessee and substituting the sub- 
lessee in his place. Succession of Stone, 311. 
The lessor is entitled to recover from the succession of the lessee, on 
account of rert due for the unexpired years of the lease, only what 
balance of that rent shall remain after deducting from it eight per 
cent per annum thereof. Ib. 


LICENSE. 
SFE TAXATION. 


LIQUIDATOR. 
SEE PARTNERSHIP AND CORPORATION. 


LA. LEVEE COMPANY. 
‘The claim which the Louisiana Levee Company has for work done in 
constructing, maintaining, and repairing levees, under the act No. 4 
of the Legislature of 1874, and subsequent acts amendatory thereof, 
is a debt, not against the State of Louisiana, but against and paya- 
ble out of the fund created by said act No. 4, and known as the 
“levee construction fund,” which fund is composed of taxes as- 
sessed for levee purposes. 
La. Levee Co. vs. State of Louisiana, 250, 
The act of the Legislature, No. 139, extra session of 1877, authorizing 
plaintiffs to bring this suit, does not give them any rights or claims 
against the State not previously possessed by them, and by suing 
under that act they are concluded by its terms. Ib. 


MANDAMUS. 
A mandamus will not issue to compel the Auditor to warrant on a cer- 


tain fund unless it be shown that the money appropriated to that 
fund has not been exhausted. 





* 


State ex rel. Moss vs. Jumel, 142. 

A mandamus will not lie to compel a religious society to restore to its 

membership one who had been expelled by a decree of the legally 

constituted church judicatory, on account of an alleged violation of 

some one or more of the laws of the society. The civil courts will 

not revise the ordinary acts of church discipline, or the administra- 
tion of church government. 

State ex rel. Soares vs. Hebrew Congregation Dispersed of 

Judah, 205. 










































MANDAMUS—Continued. 

Where the police jury of a parish, in ohedience to a judgment of court 
in favor of a certain party, levy a tax to satisfy the judgment, the 
party will not be entitled to a mandamus to cgmpel the jury to levy 
another tax to satisfy the judgment, because the partial collections 
from the first tax were insufficient, until he shall have proceeded 
against the tax collector to compel him to collect the whole of tho 
assessment and levy of the first tax. 

Dupérier vs. Police Jury of Iberia Parish, 709. 

The President of the Board of Supervisors of the Louisiana State Uni- 
versity and Agricultural and Mechanical College can not be com- 
pelled to warrant on any fund to pay a debt of either of the two 
former corporations, known respectively as “the Louisiana State 
University ” and “the Agricultural and Mechanical College.” 

State ex rel. Schorten, Agent, vs. President Board of Supervisors, 
CW. v2. 

A mere stated account between the Superintendent of the Louisiana 
State University and Agricultural and Mechanical College, and one 
of the Professors employed in that institution, signed by the Super- 
intendent, is not such conclusive proof of the amount due the Pro- 
fessor as would enable the latter to mandamus the President of the 


Board of Supervisors of the institution to warrant for the amount, 


even if the President was authorized to draw such a warrant. 
Ib. 


This court will not issue a mandamus to compel the judge of a lower 
court to grant an injunction, or a sequestration, in a case not before 
this cuurt on appeal. 

State ex rel. Padron vs. Parish Judge of St. Bernard, 794. 
SEE STATE EX REL. ETC., VS. Boarp, ETc., 273. 
SEE StTaTE EX REL. HERWIG vs. JUDGE, ETC., 800. 


MARRIAGE CONTRACTS. 

A written marriage contract, expressed in unambiguous terms, can not 
be varied by what was said before, at the time of, or after its com- 
pletion. Hanley vs. Drumm, 106. 

A marriage otherwise valid is not affected by the fact that no license 
was obtained. Sabalot vs. Populus, 854. 

Where a couple have lived together as man and wife until the husband’s 
death, the validity of the marriage can not be impugned on the 
ground that he was out of his mind when the marriage ceremony 
was performed. Ib. 

MARRIED WOMEN. 

When it appears from the evidence that property bought during mar- 
riage by the wife, and in her name, with the authority of her hus- 
band, who was a party to the deed of sale, was paid for out of 
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MARRIED WOMEN—Continued. 
money that belonged to the wife, neither the executor of the hus- 
band, nor any devisee of the husband, who is not his creditor, or 
forced heir, can gontest the widow’s title to the property, and set 
up that it is community. Drumm, etc., vs. Kleinman, 124. 

Property bought by a wife, in her name, after the institution of her 
suit for a divorce and separation of property, which were subse- 
quently decreed in her favor, is presumed to be her separate prop- 

erty. 1b. 

The wife who is separated in property from her husband can not acquire 
property with his money to the prejudice of his creditors. 

Spivey vs. Wilson, 653. 

The title to real estate (which stands recorded as the property of the 
husband and a former partner of his), acquired by the wife, (who is 
separated in property) at a sheriff’s sale, is null and void as to credi- 
tors of the husband and the partner, who seized it before the sher- 
iff's deed to the wife was recorded. 

Vickers vs. Block, Britton & Co. et al., 672. 

A sale of property by one who is not the owner, conveys no title what- 
ever to the purchaser. Ib. 

The authorization of a judge to a married woman to borrow'money, 
and execute a mortgage to secure the payment thereof, dees not bar 

_ the wife from proving by oral evidence that no money was actually 
borrowed by her, and that her mortgage was really given to secure 
an antecedent debt of the husband. 

Hall & Lisle vs. Wyche, 734. 

Where there is no proof to the contrary, the plantation of the wife is 
presumed to be cultivated and administered by the husband, for the 
benefit of the community; and where mules are bought by the 
community and put on the plantation, they do not become immova- 
bles by destination, or necessarily a debt of the wife. Ib. 

Where a married woman, with the authority of her husband, and the 

- sanction of the judge executes a mortgage on her property to 

secure the payment of money borrowe1 by her, it is, prima facie, 

valid, and no threats of her husband made out of the presence and 

* hearing of the mortgage creditor, and to which he was not a party, 

can affect the validity of the mortgage: 

O’ Keefe vs. Handy, Sheriff, et al., 832. 


The defense by a married woman that although authorized by the judge 

- to execute a mortgage on her property, he did not make the pre- 
liminary examination of her required by law, can not be maintained 
when it appears that after becoming a widow she has voluntarily 

ratified the mortgage debt by paying the interest on it. Ib. 














MINORS AND TUTORS. 

If it appears that the special mortgage given by the tutor in favor of 
the minor in order to release the general legal mortgage on the tu- 
tor’s property was based on an homologated account of the tutor 
that was false and fraudulent on its face, the giving of the special 
mortgage, and the release of the general mortgage in the minor’s 
favor, although sanctioned by advice of a family meeting and a 
decree of court, will be he d null and void, not only as against the 
tutor’s succession, but also as against any creditor of his cognizant 
of the fraudulent character of the homologated account. 

Succession of R. J. Elliott, Lewis Austin, Tutor, vs. Mrs M. E. 
Elliott, Administratriz, 31. 

Whenever an emergency arises which requires immediate action to pro- 
tect the interests of a minor, it is the right and duty of the probate 
court to appoint a tutor ad hoc to act for the minor, until a tutor 
can be appointed. 

In the Matter of the Minor, Victoria Fortier, 50. 
under tutor has no power to represent the minor in a rule taken by 
a third person to erase the general legal mortgage of the minor on 
certain property of the tutor, in a case where there is no opposition 
of interest between the minor and thetutor. A judgment, to erase, 
in such a rule, is an absolute nullity. Ib. 

A confession of judgment made by a mother, in her capacity as tutrix 
of her minor child, is not binding on the minor or his property. 

James A. Metcalfe vs. Charles E, Alter, 389. 

A suit brought by a son who has attained his majority against his father 
on account of a claim he derives as heir of his deceased mother, is 
not a suit growing out of his father’s tutorship, and hence can not 
be postponed by the latter until a final account of his tutorship has 
been rendered. 533. 

An agent employed by the tutor of a minor to manage a plantation of 
the minor, and employ laborers for its cultivation, is not authorized 
to form a planting partnership with one of such laborers. 

Wm. S. McIntosh, Tutor, vs. R. H. Kelly et al., 649. 

Where no valid contract has been made by the tutor for supplies fur- 
nished for the cultivation of the minor’s plantation, the minor is lia- 
ble for only so much of the supplies as are proved to have inured 
to his benefit. Ib. 

The debt due by a former tutor, on account of sums collected by him 
after the emancipation by marriage of the minor, is not secured 
either by the tutorship mortgage, or by the mortgage created by 
article 3315 of the Civil Code, in a cause where there is no nevessary 
connection between the after gestion and the administration as tutor, 
and where the duration of the gestion, the sums paid the ward, and 
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MINORS AND TURORS—Continued. 
all the facts, proved a knowledge, and consent on the part of the 
ward, thus creating an implied tacit mandate. 


Succession of Romero, 721. 
MORTGAGE. 


The legislation of 1869 requiring all mortgages to be recorded in the 
same book did not require mortgages already legally registered to 
be re-recorded. Succession of Elliott, 31. 

The vendor of land may acquire a legal mortgage on the land by virtue 
of recorded judgments against his vendee. J 1b. 

A recorder of mortgages can not deprive a mortgagee of his rights 
under a recorded mortgage by omitting it from the index, or by 
indexing it improperly, or by omitting it from his certificate. 

Joseph Swan vs. Geo. Vogel et al., 38. 

Where a widow makes two mortgages in favor of different parties, and 
is described in each as the widow of a person with the same 
given name, and whose family name is only spelled differently in 
the two mortgages by the transposition of two letters, the identity 
of the mortgagor is sufficiently indicated in each. Ib. 

A mortgage on land in existence before the enactment of the homestead 
law is not affected by that law. Cole vs. La Chambre, 41. 

It is not necessary to prove a mortgage, as to defendants against whom 
a formal judgment has been rendered expressly recognizing the 
mortgage. Ib. 

The final decree of this court recognizing a mortgage which had been 
fraudulently canceled will not prevent the mortgage from perempt- 
ing as to third persons, if it has not been re-inscribed within ten 
years after its record. De St Romes vs. Blanc et al., 48. 

The rights and claims of concurrent mortgages, where a valid sale of 
the mortgage property has been made, is restricted to the pro rata 
distribution of the proceeds. 

Factors’ and Traders’ Insurance Company vs. De Blanc, 100. 

A third possessor evicted by a mortgage creditor can claim for his 
expenses and improvements only to the extent of the increased 
value of the property resulting from the improvements. If his 

* expenses, incurred in making the improvements, are less in amount 
than the increased value arising from the improvements, he can 
recover only the sum of those expenses, and is liable for the fruits 
an:l revenues of the property from the moment he is notified of the 
order of seizure. Linn vs. Dee et al:, 217. 

If more than ten years have elapsed from the record of a mortgage it 
may yet be re-inscribed, and from the date of such re-inscription it 
will have effect as a mortgage. Gordon vs. Knox, 284. 

The widow in comuunity can not, while the succession is still under 





MORTGAGE—Continued. 
administration, and before its debts are paid, and her residuary 
interest thus definitely ascertained, execute a valid mortgage on 
her undivided half of any specific property of the succession. 
Where such a mortgage is sought to be executed by the mortgage 
creditor, the heirs are entitled to enjoin its execution. 
Cestac vs. Florane, 493. 
Heirs of age, who have been put in possession of the property of their 
ancestor by a judgment of court, can sell their hereditary property, 
but such sale will not disturb or affect the mortgages of their ances- 
tor, nor those existing against the individual heirs. 
Freret vs. Heirs of Freret, 506. 
A mortgage is not negotiable, in the sense of the commercial law, 
although it be given to secure a negotiable instrument, and if it has 
been extinguished, or for any cause has ceased to be a subsisting 
obligation, so that it could not be enforced by the mortgagee, then 
it can not be enforced by any transferree of his, especially to the 
prejudice of a third possessor of the property on which the mort- 
gage rests, who has paid the price of the property to the mortgagee, 
extinguished pro tanto the mortgage debt, and obtained from the 
mortgagee an order on the Recorder of Mortgages to cancel the 
mortgage. Jennings vs. Vickers, 679. 
Where the transferree of a mortgage, which covers three different par- 
cels of ground in the possession of three different persons, fore- 
closes on two of the parcels, which sell for enough to pay his whole 
debt, and fails to enforce the sales, but by agreement with the pos- 
sessors of the two parcels allows second sales to be made which do 
not realize the amount of his debt, he can not afterward proceed for 
the residue of his debt against the possessor of the third parcel of 
ground covered by the mortgage, who has bought the land in good 
faith, paid its purchase price, and to that extent, by special agree- 
ment with the mortgagee, extinguished the mortgage. Ib. 
The crop growing on mortgaged premises is a part of the realty, and 
the owner of the premises, when they and the crop are seized under 
a writ of seizure and sale, has no standing to set up a privilege on 
the crop, alleged to exist in favor of a third person. . 
Williamson vs. Richardson, 685. 
A mortgage on real estate executed by one only of the co- proprietors 
of the property can only affect the interest of the mortgagor in the 
property. Johnson vs. Weinstock, 698. 
Neither the conventional partition of certain land held in indivision by 
two owners, nor the subsequent sale of that portion of the land 
acquired in the partition by one of the part owners (sold in his 
succession), can divest or impair any mortgagee of his undivided 
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MORTGAGE—Continued. 
interest in the land executed by the other part owner, before the 
partition took place, when it does not appear that the mortgage 
creditor was a party to the partition. 

Powell vs. Hayes, 789. 

As against a special mortgage, the right of requiring a previous discus- 

sion of other property embraced by the mortgage, but subse- 
quently sold, does not exist. Ib. 

A creditor with a mortgage resting on the whole of a certain tract of 

land, who remits, or releases his mortgage on a portion of the land, 

thus enabling the debtor to sell that portion free from incumbrance, 
does not forfeit his right to proceed against, and subject to the pay- 
ment of his whole debt, the remaining portion of the land, which 
had been sold to, and was held by a third possessor, because he had 
failed to subrogate such third possessor to his rights against the 
portion of land released from mortgage. The third possessor has 
no legal right to demand such subrogation. Ib. 

The innocent holder of a mortgage note, executed by one in whom the 
recorded legal title of the mortgaged property rested, can not be 
affected by the fact the recorded tit'e rested on a simulated sale. 

Testart vs. Belot et al., 795. 

Peremption of a mortgage can not take place pending the possession of 
the mortgaged property by the mortgage creditor, who holds under 
a voidable tax-sale, and should such sale be annulled the mortgage 
will revive with the rank it held at the date of the sale. 

New Orleans Insurance Association vs. Labranche et al., 839. 

The bona fide transferrees of concurrent mortgage notes are entitled to 

a ratable distribution of the proceeds of the mortgage property 

and the fact that one of the transferrees obtained his mortgage note 

after its maturity, does not impair his right to a ratable distribution 
Reine vs. Jack, 859. 

NEW ORLEANS (CITY OF). 

The holders of the consolidated bonds of the city of New Orleans can 

not compel the city government to levy a tax on one species of 

property exclusively for their benefit. 
State ex rel. Southern Bank vs. Pilsbury, Mayor, et al., 1. 


: Section 37 of the act of 1852, imposing the special tax on real estate and 


slaves, did not form a part of the contract between the city of New 
Orleans and the holders of her consolidated bonds. Ib. 

The city of New Orleans has no authority to impose wharfage and levee 
dues on vessels moored at a point within her corporate limits, at 
which she has constructed no work and expended no money for the 
use or convenience of vessels. 


City of New Orleans vs. Wilmot, Agent, 65. 








NULLITY OF JUDGMENT. 
SEE JUDGMENT. 


OWNERSHIP. 

Property purchased with the identical money stolen by the purchaser 
from a succession belongs to the succession, and may be sequestered 
in the hands and recovered from the possession of the purchaser by 
the curator of the succession. Pirtle vs. Price, 357. 

Where an act of transfer expressly conveys the occupancy and posses- 
sion “forever,” not the mere usufruct, but the full ownership of the 
property is thereby passed. 

In the Matter of the Mechanics’ Society, 627. 


PARISH OBLIGATIONS. , 

The owner of parish warrants who surrenders them to the parish in 
exchange for bonds of the parish which turned out to be void, 
acquires no right of action for damages against the parish because 
the warrants had been destroyed by the parish, to the knowledge 
and with the tacit consent of the owner. A suit on the destroyed 
warrants to recover their amount is the form of action proper in 
such a case. O’Connor vs. Parish of East Baton Rouge, 221. 

The payment of parish warrants issued on account of commissions on 
suits prosecuted or defended for the parish by a district attorney 
pro tem., when sued on by a third person, who holds them merely 
as pledgee of the district attorney pro tem., may be resisted on the 
ground that the services for which the warrants issued were not 
rendered, or were inefficiently rendered. But the payment of the 
salary of a district attorney can not be resisted on the ground that 
he was inefficient or without learning. Tb. 

The third holders and owners of negotiable bonds of a parish, which 
were issued by the police jury in exchange for warrants of the par- 
ish that were almost entirely illegal and void, and which thus had 
as their consideration a debt that was only partly due by the par- 
ish, have no better right to recover on the bonds than the original 
holders thereof, when all of the facts and circumstances under 
which they acquired the bonds, raises against them a legal pre- 
sumption of negligence, notice, or mala fides. 


Johnson vs. Butler, 770. 
PARTITION. 


Where a sale of property, in which minors are interested, is made under 
an order of court in order to effect a partition, it is not necessary 
that the full appraisement of the property should be bid. 

Buddecke vs. Buddecke, 572. 

In a suit for the partition of property of which minors, who are absen- 
tees, are co-proprietors, each of the minors is properly represented 
in the suit by a curator ad hoc. Ib. 
















PARTNERSHIP. 
. The surviving partner of a commercial firm who desires to liquidate the 
affairs of the firm, must demand the liquidation contradictorily 
with the legal representatives of his deceased partner, and any heir 
of the latter who may be present, or represented. His ex parte 
appointment and qualification as liquidator are wholly unauthor- 

ized. . Walmsley and Patterson vs. Mendelsohn & Newman, 152. 
The surviving partner of a commercial firm is not liable as liquidator, 
to account to the succession of his deceased partner for any single 
item of indebtedness to the succession, but to pay over the entire 
sum found to be due the succession, on the settlement of the part- 












nership. Ib. 
PAYMENT. 
A payment on an account is imputable to the oldest items on the 
account. , Succession of Dinkgrave, 703. 





The creditor is bound to impute to the extinction of his credit all sums 
received by him from the debtor, or from the securities of the deb 
Powell vs. Hayes, 789. 






SEE MULLIN vs. Hart, 677. 


PLEDGE. 
SEE PRIVILEGE AND PLEDGE. 


POLICE JURY. 
The lease of a building for a court-house made under the authority of 
an ordinance of the police jury of a parish is utterly invalid, unless 
means for paying the rent stipulated in the lease is provided for 
‘in the ordinance. 
















Trehan vs. Police Jury, Parish of Jefferson, 179. 

An ordinance of a police jury forbidding the sale of liquors on Sunday | 

has not for its object the enforcement of the observance of the 

Christian Sabbath, but is a mere police regulation, under the police 

power of the State for the preservation of public order; and hence 

is not obnoxious to any provision of the constitution of the State, 

or of the United States, respecting religion. Nor is such a regula- 

tion violative of the general law, or “ law of the land.” 

State vs. Bott, 663. 

The police jury of a parish have power to impose a uniform and equal 

license tax on all persons who pursue any particular business, or 

profession, and in the exercise of that right, may adopt by ordin- 

ance, the same tax on the various callings and pursuits,.as that 
imposed by the Legislature. Walters vs. Duke, 668 

The article of the constitution requiring that the title of every act shall 

express its objects, does not apply to the ordinances of a police 
jury. Ib. 































INDEX. 





PRACTICE AND PLEADING. 

Any third person having an interest in the success of the relator or 
respondent in a mandamus suit, or an interest opposed to both, may 
intervene in the suit. 

State ex rel. Southern Bank vs. Pilsbury, Mayor, et al., 1. 

A supplemental answer, not in conflict with the original answer, and 
which does not retard the trial, or require any other or different 
proof than that required by the original answer, is receivable. 

" me 

A continuance will not b2 allowed on account of the absence of evidence 
to be taken under a commission, when it appears that the party 
who applied for the commission was dilatory, and neglectful in tak- 
ing it out. Cole vs. La Chambre, 41. 

The absence of a witness will not warrant a continuance when it appears 
that the order to summon was given by plaintiff only two days 
before the trial, and that defendant offered to admit that the absent 
witness would, if present, testify as stated by plaintiff. Ib. 

A depositary has a right to sue for and recover property fraudulently 
and surreptitiously taken from him. 

Lannes et al. vs. Courege et al., 74. 

One having a joint interest may proceed alone to recover possession 
from a mere trespasser. Ib. 

One who has the right to a separate action for the recovery of property, 
is not obliged to intervene in a suit between other parties involving 
the property. : Ib. 

A party can not divest the averments of his petition of their force as 
judicial admissions by discontinuing the suit in which the petition 
was filed. Byrne vs. Hibernia National Bank, 81. 

The matters of defense that must be specially pleaded are those set up 
in avoidance, or extinguishment of an obligation admitted, or proved 
to have once existed. Ib. 

A citation addressed to the wife and “ her husband,” is a sufficient cita- 
tion to the husband. Phipps vs. Snodgrass, 88. 

A plea to the jurisdiction of the court ratione persone, must be made 
in limine. It is too late to file it after a judgment by default has 
been entered. Ib. 

A judgment rendered by a court of competent jurisdiction against a 
defendant who was legally cited, and the sheriff's sale duly made in 
execution of that judgment, can only be attacked in a direct action 
to annul, brought in the court that rendered the judgment. Neither 
the judgment nor the sale can be assailed collaterally. 

Factors’ and Traders’ Insurance Co. vs. DeBlanc, 100. 

The last judicial day on which an application for a rehearing may be 
made does not expire at 64 o’clock a. m. mérely because this court 
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PRACTICE AND PLEADING—Continued. 
adjourned sine die at that hour on that day. The application is in 
time if filed at any time during that day. 

State ex rel. Fairchild vs. Stillman, 162. 

A suit by an expelled member to compel restoration to a church mem- 
bership on the ground that such restoration is necessary to enable 
him to enjoy the right of sepulture acquired by him as a member, is 
premature. 

State ex rel. Soares vs. Hebrew CongregationDispersed of Ju- 
dah, 205. 

Where a number of persons constitute a common agent for a common 
purpose no one of them has a right t2 compel the agent to render a 
separate account to himself. There should be but one proceeding, 
to which all persons in interest should be made parties, and their 
rights determined in concursu. 

La. Board of Trustees American Printing House for the Blind 
vs. Dupuy, 305. 

Where a case has been remanded for the sole purpose of ascertaining 
whether prescription was interrupted, the lower court may never- 
theless entertain an inquiry into the fact (then for the first time put 
at issue) whether the plaintiff was dead betore the institution of 
the suit ; and if the fact is sustained by proper evidence the suit 
must be dismissed. 

Nicholson & Co. ve. Succession of Jennings, 328. 

On the trial of the peremptory exception that the plaintiff has not made 
proper parties to the suit, the allegations of his petition are taken 
to be true. Kirwin vs. H. I. Co., 339. 

On the trial of a rule to dissol ze a sequestration the allegation of the 
sequestrator, in his affidavit, that the goods sequestered belonged 
to the succession of which he was curator, will be assumed as true, 
although it may be without foundation in fact. 

Pirtle vs. Price, 357. 

A purchaser in bad faith is not entitled to have the purchase price ten- 
dered to him before the institution of a suit for the recovery of the 
purchased property. Germaine vs.* Mallerich, 371. 

A written agreement between the undivided owners of certain real 
estate to make a partition of the same by dividing it in certain 
described Icts does not become an actual partition and vest any 
separate part of the property in any one of them until the forma- 
tion of the lots in accordance with the agreement. 

Metcalfe vs. Alter, 389. 

An intervention which has neither been answered nor proved, must be 
dismissed. Washburn vs. Frank, 427. 

Where an owner of land, a part of which has been expropriated, ap- 
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PRACTICE AND PLEADING—Continued. 
peals from the verdict of the jury and judgment of court fixing the 
terms of the expropriation, he must, if the judgment is affirmed, 
pay the costs of the appeal. 
N. O. Pacific Railway Co. vs. Gay, 430. 
There is no law requiring that three days should intervene between a 
verdict in a criminal case and the judgment pronounced thereon. 
State vs. Hamp Johnson, 482. 
The publication of the notice to delinquent taxpayers made by the Ad- 
ministrator of Finance of the city of New Orleans in virtue of Act 
48 of the Legislature of 1871, stands in lieu of citation, and just as 
effectively brings the parties into court. 
. Elder vs. City of New Orleans, 500. 
The right of a judge presiding in a court, and de facto discharging the 
duties of that office, can not be collaterally questioned by litigants 
therein. Ib. 
The motion made by a judgment debtor to annul the judgment for want 
of jurisdiction because he resided in another parish, made actual ci- 
tation unnecessary, and cured the defect if there had been no 
citation. Bartlett vs. Wheeler, 540. 
It is not necessary that the judge should have authorized a wife to sue 
for a separation of property in a case where the husband in proper 
person accepted service of the wife’s petition, and made no ob- 
jection. Spivey vs. Wilson, 653. 
An exception, which if maintained, will terminate the suit, ought to be 
tried and decided in limine. Jennings vs. Vickers, 679. 
It is not necessary to pursue a defaulting tax collector and his sureties 
for money collected and not accounted for by him, in the form of an 
ordinary action. They may be proceeded against summarily, by 
rule, whether the collector was appointed before or after April 20, 
1877. Police Jury of Vermilion Parish vs. Brookshier, 736. 
Where the refusal of the judge to pass on an exception before going to 
trial, has not injured the defendant, as where the exception was 
overruled, the defendant can not complain. Tb. 
The judge may conclude in open court a trial begun in chambers. 
Ib. 
A judgment of a United States court, when made the basis of an action 
in a State court, may have its validity collaterally inquired into by 
those not parties to it. - Boisse and Husband vs. Dickson, 741. 
The tax collector is incapable of standing in judgment alone, in a suit 
by a taxpayer to enjoin the collection of a tax levied to pay a tax. 
The judgment creditor, for whose benefit the tax was laid, must be 
made a party to the suit. Shields vs. Pipes, 765. 
The answer of a third person in possession of mortgage property 
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PRACTICE AND PLEADING—Continued. 
bought by him, admitting possession, and referring specially to his 
title, will cure the defect in the pleadings of the mortgage creditor, 
who holds a mortgage on one fourth of the property, arising from 
the latter’s fai’ure to describe or designate the portion of the prop- 
erty held by defendant. Powell vs. Hayes, 789. 

Where a respondent makes answer to an application for a mandamus, 
he thereby waives his right of subsequently excepting to the pro- 
ceeding on the ground that the allegations of the relator were not 
sworn to. 

State ex rel: Mary L. and Annette Moore vs. Parish Judge of St. 
Landry, 802. 

Persons in interest in a certain proceeding, notified of an application to 
compel a judge to grant an appeal in the case, can not rely on any 
exception to the regularity of the proceeding on the part of the re- 
lator, filed by the judge alone. Ib. 

A sale however voidable will not be annulled at the suit of one who fails 


to show that he has been injured by the sale. 
N. O. Ins. Ass. vs. Labranche, 839. 


The holder of a first mortgage note has a right to proceed by motion, as 
third opponent in an executory proceeding instituted by the holder 
of another first mortgage note, secured by the same mortgage, to 
have the proceeds of the sale applied to the payment of his note. 

Reine vs. Jack, 859. 

Where an alleged sale is a mére simulation, it may be treated as a 
nullity, and the thing transferred by the pretended sale may be di- 
rectly seized or attached by a creditor of the vendor. But where 
there is a real sale, however fraudulent, the creditor can not seize 
the property in the possession of the purchaser, but must resort to 
‘the revocatory action. McAdam vs. Soria, 862. 

The failure to object to the admission of evidence bearing on an issue - 
not made by the pleadings will not authorize the adjudication of that 
issue, when the evidence admitted is applicable to the issue made by 
the pleadings. Ib. 
SEE CiaFuin & Co, vs. Lisso & ScHEEN, 171. 

SEE Succession oF GoLLarn, 173. 

Sxre CHapMan vs. NEtson, 341. 

SEE Farrar vs. STEELE, 640. 

SrEe WILLIAMSON vs. RICHARDSON, 685. 

PREMATURITY OF SUIT. 

See PrRacTIcE AND PLEADING. 

PRESCRIPTION AND INTERRUPTION OF SAME. 

The one who pleads prescription must prove the facts necessary to sus- 
tain the plea. Phipps vs. Snodgrass, 88. 
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PRESCRIPTION AND INTERRUPTION OF SAME—Continued. 

A formal petition by a mortgage creditor of a succession asking to be 
recognized as creditor, and demanding that the executor give secu- 
rity for his claim, is such a judicial demand as will interrupt pre- 
scription. Berens vs. Executors of Boutte, 112. 

An executor who classifies a claim against the succession as one of ‘its 
debts, and prays for the sale of succession property to pay the 
claim, thereby acknowledges the debt and interrupts its prescription. 

Ib. 

The possession of shares in the stock of a csrporation for three years, 
in good faith, and under a title translative of property ; or their 
possession for ten years without good faith, or title, acquires the 
ownership of the shares by prescription. 

Widow de St. Romes vs. Levee Steam Cotton Press Company, 224. 
action on an injunction bond to recover damages allowed on the 
dissolution of the injunction is only prescribed by ten years from 
the date of the bond. The prescription of the judgment which was 
enjoined can not affect the judgment in the injunction case wherein 
the bond was given. Howell et al. vs. Cronan et al., 247. 

The issuance of a fi. fa. under a judgment against one of the solidary 
debtors on a promissory note, will not interrupt prescription of the 
note as to the other solidary debtor, against whom no judgment has 
been obtained. Britton & Moore vs. Miss Virginia Bush, 264. 

The rendition of a judgment against one of the makers of a solidary 
note, does not, as to the other maker who has not been sued, sub- 
stitute the prescription applicable to judgments, for the prescription 
applicable to promissory notes. The maker who was not sued is 
liable only on the note, which is, as to him, prescribed in five years 
from the date of the judgment against his co-maker. Ib. 

Partial payments inscribed on a promissory note, and signed by the de- 
ceased maker (whose signature is provable by parol testimony) are 
admissible in evidence to prove interruption of prescription. 

, Taylor vs. McElvin et al., 284. 

In a suit to revive a judgment in solido against several persons, service 
of citation on one of the debtors will interrupt prescription of the 
judgment as to all. Hammett vs. Sprowl et al., 325. 

As against the purchaser of mortgaged property sold by an assignee in 
bankruptcy, the hypothecary action of the mortgage creditor is 
prescribed by the lapse of ten years from the purchase of the prop- 
erty from the assignee. 

Chapman vs. Citizens’ Bank of Louisiana, 395. 

A judgment will be prescribed by the lapse of ten years from its date 
unless revived. Ib. 

The judicial mortgage arising in virtue of a judgment, and the hypothe- 
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PRESCRIPTION AND INTERRUPTION OF SAME—Continued. 
eary action authorized by the mortgage both perish by the pre- 
scription of the judgment. Service of citation in the hypothecary 
action will not interrupt prescription of the judgment. Tb. 

The action of a husband’s creditor to annul a judgment of separation 
‘of property obtained by the wife, on the ground of its being in 
fraud of the husband’s creditors, is only prescribed by one year 
from the date of the judgment of the creditor against the husband. 

Darcy & Wheeler vs. Labennes and Wife, 404. 

' Prescription must be specially pleaded, or it will not be considered. 

Fazende vs. Morgan, 549. 

A claim for damages, founding in an offense, or quasi-offense, com- 
mitted by a private individual, or by a public ministerial officer, is 
barred by the prescription of One year. 

City of New Orleans vs. Southern Bank, 560. 

A revocatory action to annul a mortgage made by an insolvent to secure 
@ pre-existing debt, on the ground that the mortgage gave: the 
creditor in whose favor it was made an unjust preference, is pre- 
scribed in one year from the date of the mortgage. 

The People’s Bank vs. Girod, Wife, etv., 592. 

The prescription which has for its object the acquisition of property, 
can only be invoked by one who has had possession as owner, not 
by one who has been in possession under a mere simulation of own- 
ership. Spivey vs. Wilson, 653. 

An action for the recovery of usurious interest is prescribed by one year 
from its payment. Mullen & McGowen vs. Hart, Sheriff, 677. 

Where the acknowledgment of a succession debt by the administrator 
has no date, but it appears from the face of the record that it was 
made subsequent to an affidavit to the debt, which has a date, and 
that the debt would not be barred by prescription even if the ac- 
knowledgment had been made at the date of the affidavit, the plea 
of prescription will not prevail against it. 

Succession of Dinkgrave, 703. 

Where a payment on an account is made at a certain date, and judicial 
demand follows nearly two years thereafter, all the items on the 
account prescriptible in one year will be barred. Ib. 

The homologation of an account of an administrator by the clerk of 
the court is not a judgment in the sense of article 1053 of the Code 
of Practice, and hence is not required to be revived. A debt em- 
braced in such an homologated account is not therefore barred by 
the prescription of ten years. Maraist vs. Guilbeau, 713. 

Placing a debt on his account by an administrator, and asking for au- 
thority to pay it, is an acknowledgment of its correctness, and 
prescription ceases thenceforth to run on it, while he is in office. 

16, 
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PRESCRIPTION AND INTERRUPTION OF SAME—Continued. 

All actions against tutors for debts due by them to the minors of whom 
they have had charge, and contracted during the period of the 
tutorship, are prescribed in four years from the majority of the 
minors. But debts of the tutor to the minor, arising after the 
termination of the tutorship, are not affected by the prescription of 
four years. Succession of Romero, 721. 

A claim for damages by the owner of the land for the wrongful cutting 
of the drainage canal is prescribed by two years from the time the 
land was actually occupied and used for the construction of the 
works. 

Jefferson and Lake Pontchartrain Railroad Company vs. City 
of New Orleans, 478. 

An action for damages on account of an offense, or quasi-offense is 
prescribed by one year from the date of the act. 

Gardiner vs. Succession of Scherer, 527. 

PRINCIPAL AND AGENT. 

SEE AGENCY. 


PRIVILEGE AND PLEDGE. 

The failure of the Recorder of Mortgages to register with the private 
contract formed by a furnisher of supplies with the planter the 
proof of its execution, will not impair the privilege acquired by the 
record of the contract. Succession of Elliott, 31. 

Fees due physicians for professional services during the last illness can 
not be ranked as privilege claims unless duly recorded. Ib. 

The privilege and pledge of the factor, or furnisher of supplies, on the 
growing sugar cane crop, under the act of 1874, only covers that. 
portion of the crop which was, in the ordinary sense of the words, to 
become merchantable. It does not cover that reasonable portion of 
the crop which is necessarily reserved for seed cane, or the corn 
grown on the place, and necessary to the production of the subse- 
quent crop. Citizens’ Bank vs. Wiliz, 244. 

As to the vendee, the vendor’s lien is not lost for failure to record it. 
within six days of the sale. Gordon vs. Knox, 284, 

The lessor has a right of pledge on promissory notes that are the pro- 
perty of the lessee, and found on the leased premises. 

City of New Orleans vs. Metropolitan Loan Savings and Pledge 
Bank, 311. 

The principal has no privilege on the property of his deceased agent’s 
succession on account of money of the principal collected by the 
agent and not paid over. me Ib. 

A debtor may validly convey his immovable property to his creditor, in 
the form of a sale, in order to secure the creditor, when the value of 
the property is not in excess of the debt due, reserving to himself 
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PRIVILEGE AND PLEDGE—Continued. 
the right to redeem within a certain period. The continued pos- 
session of the property by the debtor in such a case, does not make 
the transaction a fraudulent simulation, or necessarily void. In 
such a transaction the conveyance, although in the form of a sale, 
does not vest the ownership of the property in the creditor, but may 
give him a right to be paid by priority out of its proceeds. 
Parmer vs. Mangham, 348. 
A simulated sale of property subject to the lessor’s lien can not defeat 
that lien. Washburn vs. Frank, 427. 
Where the planter or farmer pledges his growing crop to his factor under 
the act of 1874, and the contract of pledge is duly recorded the fac- 
tor will have a right of pledge and privilege on the crop superior to 
the lien acquired by seizure under a fi. fa. of an ordinary judgment 
creditor. The factor’s pledge covers not only the money and goods 
advanced by him, and proved to have been actually used in making 
the crop, but also all advances of money and necessary supplies 
that may be required by the planter, unless it be shown that the 
factor knowingly advanced money or supplies for other purposes 
than making the crop. Laloire vs. Wiltz, 436. 
Payment by the factor of the wages due the laborers on the plantation, 
and obtaining a subrogation to their rights, does not exclude the 
factor from claiming the sum thus paid as an advance embraced by 
the recorded contract of pledge between him and the planter. 


INDEX. 





Money advanced by a factor to pay for the necessary mechanical labor 
to put the sugar-house and machinery in the condition to produce 
sugar is covered by the factor’s lien under the statute of 1874. 

; Ib 


The funeral expenses of a debtor, or his wife and children, operate as a 
privilege on the real estate of the community, when there is no other 
source from which those expenses can be paid, and this privilege 


ranks any mortgage on such real estate. 
Alter vs. O’Brien, 452. 


When a mortgage creditor proceeds in a court of ordinary jurisdiction to 
enforce his mortgage on property owned by the community which 


had existed between the debtor and his deceased wife, a creditor : 


with a privilege on the mortgaged property on account of the 
funeral expenses of the deceased wife is entitled to come in and 
~ Claim his lien on the proceeds of the property, and a representative 
of the succession of the wife is not a necessary party to the 
"proceeding. Ib. 
The State taxes, and taxes due the city of New Orleans on real estate 
within the city limits, operate as concurrent privileges on the prop- 
erty, and hence no adjudication of the property under a sale for the 
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PRIVILEGE AND PLEDGE—Continued. 
compulsory payment of State taxes will extinguish the liens of the 
city for its taxes, when the price of the adjudication is not sufficient, 
on a proportional distribution between the city and State, to pay to 
the State the full amount of its taxes. : 

Bellocq vs. City of New Orleans, 471. 

A furnisher of materials who constructs a building on a lot owned by 
two co-proprietors, under a contract made with one of the co-proprie- 
tors, which is subsequently recorded, is entitled to a privilege on the 
entire building for the costs of material and price of workmanship. 

Johnson vs. Weinstock, 698. 

The privilege of the builder and furnisher of materials ranks any mort- 
gage in existence at the time the builder’s contract is made, even 
though he neglects to record his privilege until after the building has 
been constructed. Jb. 

A builder who is entitled to privilege on an entire building, in virtue of a 
contract made with one only of the owners of the building, has a 
right to a decree recognizing that privilege, in a suit brought against 
only that one of the owners with whom he had contracted. Ib. 

The vendor has, for the security of the unpaid portion of the purchase 
price, a privilege on the thing sold. That privilege exists by mere 
operation of law, and need not be reserved by any stipulation in the 
act of sale. Dejean vs. Hebert, 729. 

Where an act of pledge which states the amount of the debt, and the 
nature of the thing given in pledge, omits to state the thing was 
delivered to the pledgee the testimony of the pledgee that he did 
receive the thing at the time the act of pledge was executed, given 
in response to a question put by a creditor of the pledgor who is 
attacking the validity of the pledge, is admissible to prove delivery. 
It is not conceded that an act of pledge need state that the thing 
pledged was delivered. Auge vs. Variol, 865. 

The fact that a thing is held in pledge by one creditor, who is empowered 
to sell the thing at public or private sale, does not prevent other 
creditors. of the pledgor from seizing the thing in the hands of the 
pledgee and having it sold, subject to the pledgee’s claim Ib. 

Movables of a lessee which are subject to the lessor’s lien may be seized 
and sold under the execution of a judgment creditor of the lessee, 
subject to the lessor’s lien on the proceeds of the sale. A right of 
pledge does not enable the pledgee to retain, as against creditors 
who seek by sale to compel the realization and distribution of the 
proceeds of the thing pledged. 2 N.S. 22;1 N.S. 417; 13 La. 341; 31 
A, 865. Pickens vs. Webster, Sieriff, and Schmidt & Zeigler, 870. 

SEE Succession or Linton, 130. 
SEE AvGE£ vs. VARIOL, 865. 
SEE PIcKENs vs. WEBSTER, 870. 























































PROHIBITLON—WRIT OF. 
Where an injunction, restraining the execution of an order of seizure 
and sale on the ground that the sale was not exigible, is dissolved, 
and the plaintiff in injunction takes a suspensive appeal from the 
judgment of dissolution, the lower court will be prohibited from 
ordering the execution of the seizure and sale (because of the sub- 
sequent maturing of the debt) until this court has passed on the 
question of the prematurity of the suit involved in the appeal. 
State ex rel. Widow Merz et al. vs. Judge of the Third District 
Court, 120. 
The Supreme Court is without jurisdiction to issue a writ of prohibition 
to a district judge, to whom a petition has been addressed, praying 
that testimony be taken in the casc of a contested election ofa 
member of the Legislature, forbidding him to grant an order for 
the production of ballot boxes and counting the ballots. In such 
cases the lower judge acts, not in a judicial capacity, but merely as 
a@ commissioner. 
The State ex rel. M. H. Redon vs. J. H. Spearing et al., 122. 


PROMISSORY NOTES. 
Sree Bits anp Nores. 


PROVISIONAL SEIZURE. ; 
A lessor may obtain the writ of provisional seizure, on making the 
proper affidavit for rents not yet due and exigible. 

Virginia Thomas vs. J. J. Dundas, 184. 
On trial of the motion to set aside a writ of provisional seizure, evidence 
is admissible to show that the affidavit on which the writ issued 
is false. And when such evidence is introduced the plaintiff must 
support his affidavit by proof. ; Ib. 





The facts giving rise to that “ reasonable apprehension ” in a lessor that 
justifies him in issuing a writ of provisional seizure, need not be 
convincing enough to support a conviction on a criminal charge. It 
is sufficient that they are of such a character as to rebut the pre- 
sumption of malice, or wantonness in suing out the writ. Ib. 


PUBLIC ADMINISTRA LOR, 

The Public Administrator is not entitled to the administration of a suc- 
cession when the attorney in fact of an heir, especially if the heir be 
present, applies for the administratorship, an 1 tenders the requisite 
security. In such a case the lower judge exercises the discretion 
vested in him soundly, by appointing the agent of the heir. 

Succession of Walter Henry, 555. 

REDEMITION FROM TAX SALES. 

See TaxaTIon. 





REMOVAL OF CASES. 

Under the act of Congress passed in 1875 a suit can not be removed 
from a Btate to a Federal Court, after the case has been twice fixed 
for trial in the State court at two different sessions of said court. 
Cole vs. La Chambre, 41. 

Where an hypothecary action has been instituted against a third pos- 
sessor of the mortgaged property, a non-resident warrantor, who 
has been called in warranty by the third possessor, is not entitled 

_ to have the cause removed to the Circuit Court of the United 
States, under the act of Congress of March 2, 1875. 
Hebert vs. Lefevre, 363. 

When it appears that a case arises under the constitution, or a law of 
the United States, it can be removed to the United States Circuit 
Court when the application to remove is made at the term of the 
State court at which it could first have been tried, and before the 
trial thereof. Tb. 

The “term of the State court,” referred to in the act of Congress pro- 
viding for the removal of cases, means the first term the case 
would be triable under the laws and rules of practice of the State, 
and not the term at which, under a press of business, it may actu- 
ally come up for trial. Ib. 


RES ADJUDICATA. 

The judgment rendered in a previous suit between the same parties has. 
not the force of res adjudicata when the matter at issue in the pre- 
vious suit was different. 

State ex rel. Southern Bank vs. Pilsbury, 1. 

A judgment against defendants not legally capable of standing in judg- 

ment is a nullity, and can not be pleaded as res adjudicata. 
Labauve vs. Slack, 134. 

A judgment recognizing certain parties as the legal heirs of their 
deceased grandmother, rendered in a suit against the surviving 
husband of their grandmother, who claimed under her will to be 
her universal legatee, may be pleaded as res adjudicata against him 
in a suit to annul the judgment brought by him in the assumed 
capacity of a legal heir. Succession of Lebrew, 212. 

The binding effect of res adjudicata can not be impaired by the fact that 
the thing established by it involves a question of public order, and 
is afterward found to be wholly untrue. The presumption that the 
thing adjudged is true is so conclusive, no subsequent discovery 
can disturb it. Ib. 

Where in a particular case this court has decided that the Superior Dis- 
trict Court of the parish had jurisdiction, the parties to that case 
can not re-open the question of jurisdiction. 

Kirwin vs. H. I. Co., 339. 
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RES ADJUDICATA—Continued. 

Where an emancipated minor, who has sold her undivided interest in 
an immovable, recognizing in the act of transfer a mortgage on the 
property in favor of a certain mortgagee, sues to annul her emanci- 
pation (making the mortgagee a party to the suit) in order to inval- 
idate the mortgage, and afterward, and before a final decree in the 
suit to annul contests by way of third opposition the mortgagee’s 
right to toreclose, on the ground that the mortgage was invalid 
because of her minority, a final decree in the suit to annul the judg- 
ment of emancipation maintaining the judgment, will be conclusive 
of the contest in the third opposition, in the mortgagee’s favor. 

Dupré and Husband vs. Soye, 450. 


A final judgment rendered by this court is not amenable to an action of 
nullity, instituted more than one year after the date of the judg- 
ment, on the ground of error of fact and of law. Such a judgment 
has the force of res adjudicata as to the parties to it. 

Grivot vs. La. State Bank, 467. 

The judgment of the court, rendered without opposition on a motion to 
annul a judgment for want of jurisdiction, is res adjudicata on the 
question of jurisdiction. Bartlett vz. Wheeler, 540. 

Where a person is sued as a resident of a parish where the suit is 
brought, and is personally cited, a judgment regularly confirmed 
on default against him will be res adjudicata against a plea that he 
resided elsewhere. Goodrich vs. Hunton, 582. 

The valid judgment of a court, rendered in a monition proceeding, 
homologating a tax sale of property, has the force of res adjudicata 
and operates as a complete bar against minors, and all other parties 
in interest, on account of any illegality or informality in the pro- 
ceedings whether before or after the judgment, and shall be conclu- 
sive proof that the sale was made according to law. 

Sewell vs. Watson, 589. 

A decree dissolving an injunction, on the ground that it was not accom- 
panied by the bond required by law, can not be pleaded as res adju- 
dicata in a second injunction issued with bond by the same plaintiff, 
for the same causes of action. 

Williamson vs. Richardson, 685. 

REVIVAL OF JUDGMENT. 

In a suit to revive a judgment the defendant can not set up any grounds 
of defense which would not, if true, have rendered the judgment ab- 
solutely null and void. 

George Hammett vs. Wm. Sprowl, et al., 325. 

Where an exception filed by the defendant was treated by the court, the 
plaintiff and himself as an answer, and on that assumption the case 
was tried, and judgment rendered, he can not afterward, in a suit 
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REVIVAL OF JUDGMENT—Continued. 
to revive the judgment, complain that no default against him was 
entered. Ib. 
One who has a judgment against several persons jointly, or in solido, 
has a right to sue for the revival of the judgment against one 
only of his judgment debtors. Ib. 
In a suit to revive a judgment there are but two necessary and proper 
parties, viz., the judgment creditor or his legal representative and 
the judgment debtor or his legal representative. Third persons 
who hol1 property affected by the legal mortgage resulting from 
the inscription of the judgment sought to be revived, are not neces- 
sary or proper parties to the suit to revive. 
Mrs. Esther Chapman, Executrix, vs. 8S. O. Nelson et al., 341. 
In a suit to revive a judgment against a debtor who has made a sur- 
render in bankruptcy, under the bankrupt law of the United States, 
the assignee of the bankrupt is not a necessary party, and can not, 


therefore, be compelled to appear as-a defendant in the suit. 
Ib. 


A suit to revive a final judgment which was rendered by the Third Dis- 
trict Court, for the parish of Orleans, in March, 1867, can not be 
brought in the Fourth District Court of that parish. The trans- 
fer of the suit in which the original judgment was rendered, first to 
the Seventh and afterward to the Fourth District Court, of said par- 
ish, under the acts of the Legislature in 1868 and 1872, did not give 
to either of those courts jurisdiction of the suit to revive. Tb. 

REVOCATORY ACTION. 

See Action. 
SEE, aLso, McApam vs. Sorta, 862. 

RIGHT OF ACTION. 

Ser ActTIon. 

RIGHT OF WAY. 

The grant of a right of way to a railway company, made by an owner o 
land by public act, in which act he sets forth the probable increased 
value of his land, on account of the building of the railroad, as one 
of the causes of the grant, is not a gratuitous donation. It is a 
transfer based on a valid consideration, and can not be revoked by 
any ex parte act on the part of the grantor for any of the causes 
which warrant the revocation of a gratuitous donation. 

Paul Jules Fazende vs. Chas. Morgan, 549. 

The grant of a right of way for as many tracks as the business of the 
grantee, a railroad company, may require, is not necessarily ex- 
hausted by the laying of one track. Such a grant includes the right 
to lay as many tracks as the evidence shall show that the business 
of the company requires. Ib. 














RIGHT OF WAY—Continued. 

The acceptance of a grant of the right of way by the grantee need not 
be evidenced by an authentic act. Actually using the right in part 
for a number of years is admissible in proof, and is conclusive evi- 
dence, of its acceptance, as to the entire extent of the grant. 


RULES. 
SEE PRACTICE AND PLEADING. 


SALE. 

Where a surviving wife sells a parcel of community property owned in 
indivision by herself and her minor children, and the sale is subse- 
quently ratified by the children after they attain majority, or while 
they are minors, by a decree of court on the advice of a family 
meeting, such ratification, even though made after the institution of 
a suit by the vendee of the property to annul the sale, will cure any 
defect in the sale arising out of the wife’s want of power to sell 
when that defect is set forth in the act of conveyance to the vendee, 
and he consents in the act, that the defect of title may be subse- 
quently cured and the sale thereupon perfected. 

Charpaux and Valette vs. Bellocq, 164. 


The failure of a vendor to perform a condition of the sale is a passive 
breach of contract, and before an action to annul because of such 
breach can be maintained, the vendor must be put in default. An 
offer to annul made by the vendee does not amount to a default. 

Ib. 

A purchaser in bad faith is liable for the fruits and revenues of the 

property while in his possession. Germaine vs. Mallerich, 371. 


SALES—(JUDICIAL, AND SUCCESSION.) 

Innocent third persons who purchase property at a public sale held un- 
der the decree of a court of competent jurisdiction, cannot be af- 
fected by any irregularities in the decree subsequently ascertained. 

Wisdom vs. Buckner, 52. 


The failure of an administrator to obtain an order of court for the sale 
of succession property contradictorily with an attorney of absent 
heirs, will not render the sale null and void. The purchaser at such 
a sale is not affected by such irregularities. 

Heirs of Herriman vs. Janney, 276. 


In the absence of a newspaper published at the place where the probate 
court is sitting, Posting an application for letters of administration 
is sufficient. Ib. 


Where an order of sale of succession property is applied for it is suffi- 
cient to cite the administrator. It is not necessary to obtain the or- 
der contradictorily with an attorney of absent heirs. Ib. 
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SALES—(JUDICIAL, AND SUCCESSION)—Continued. 

The question as to what was sold at a public sale by the sheriff is deter- 
mined by the adjudication, not by the sheriff's deed. Ib. 

The sale of a deceased husband’s property under executory process 
will be held invalid when it appears that the appraiser, by whose 
appraisement the property was sold, was appointed by the widow, 
and that she was not the agent of her deceased husband, or the le- 


gal representative of his succession. 
Germaine vs. Mallerich, 371. 


The mere fact that a widow appoints an appraiser, in the sale of commu- 
nity property sold under executory process, will not make the sale 
a valid one as to her half of the property, when it appears that she 
acted for her husband; of whose death she was ignorant. Ib. 

Property of a succession sold for cash in order to pay the debts of the 
succession must, at its first offering, bring its full appraised value. 
If thus sold for less than its appraised value, the sale will be invalid. 


Succession of Tabary, 409. 
SCHOOL BOARDS. 


Under the authority of the Board of School Directors of a parish, the 
treasurer of the board may make a valid sale of the warrants of 
the State which represent that portion of the interest on the free 
school fund due to said parish. 


Board of School Directors of Concordia Parish vs. Hernandez, 158. 


SEIZURE AND SALE. 

An injunction without bond and security will not issue to restrain an 
order of seizure and sale except on the sworn allegation of one or 
more of the specific causes enumerated in article 739 of the Code of 
Practice. If any other causeis alleged by the plaintiff in injunction, 
in addition to any of those enumerated in article 739, he must give 
bond and security. . 

Anais Berens vs. Executors of Francois Boutte, 112. 

The opposition of a mortgage creditor to the account of an executor on 
the ground that he was not recognized as a mortgage creditor on 
the account, is not such a proceeding via ordimaria as will prevent 
the creditor from afterwards proceeding via executiva against the 
property subject to his mortgage. Ib. 

The mere fact that a mortgage note is prescribed on the face of it will © 
not prevent the issuance of a writ of seizure and sale to enforce its 
payment. Ib. 

The special mortgage executed by a tutor in favor of minors, in order to 
relieve his property from the general legal mortgage in their favor 
does not import a confession of judgment for any specific amount 
and hence does not authorize executory proceedings. 

Edward Linn vs. Edward Dee et al., 217. 
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SEIZURE AND SALE—Continued. 

The service of the notice of seizure and sale by a deputy sheriff who is 
a minor can not be availed of by the defendant in an executory pro- 
ceeding as a ground for enjoining the proceeding. That would be 
to allow, in effect, the validity of the appointment of a ministerial 
officer to be attacked collaterally, which is not permissible. 

Williamson vs. Richardson, Sheriff, et al., 685. 

A writ of seizure and sale, although issued nominally only against the 
mortgaged premises, includes, without any particular specification 
of them, all things on those premises which are immovable, either 
by nature, or by destination. Ib. 

It is not necessary for the sheriff to advertise and sell mortgaged prop- 
erty, seized under executory proceeding, in lots or tracts of not less 
than ten, nor more than fifty acres. Such property is properly ad- 
vertised and sold in block. Ib. 

An act of mortgage in which the debtor acknowledges the debt secured 
by the mortgage, imports a confession of judgment, and under such 
an act executory proceedings may be instituted. 


Dejean vs. Hebert et al., 729. 
SEPARATION OF PROPERTY. 


It is not necessary to record a judgment of separation of property ob- 
_tained by a wife against her husband. If otherwise in accordance 
with law it is valid without being recorded. 
W. T. Hardie vs. Turner, Wilson & Co., 469. 
Where no decree for money is involved in the judgment of separation 
of property obtained by a wife, the issuance of a fi. fa. under such 
a judgment is not practicable, and therefore not necessary to perfect 
the judgment. And when there is no property of the husband 
transferred to her for the payment of her judgment, no notarial act 
is necessary or proper, in order to complete the judgment. Ib. 
A valid judgment of separation of property in favor of a wife is retro- 
active, and takes effect from the day the wife filed her demand for 
a separation. 
Mrs. L. Virginia Vickers vs. Block, Britton & Co., 672. 
A judgment of separation of property, which has been duly advertised, 
may be partly valid, and partly invalid ; valid as to that part which 
decrees a dissolution of the community, and authorizes the wife to 
resume the administration of her paraphernal effects, and invalid 
as to that part which decrees an indebtedness of the husband to 
her. Ib. 
In order to maintain a suit for separation of property, it is not essential 
that the husband should be indebted to the wife, or that she should 
own any property in her ownright. A judgment of separation need 
only decree a dissolution of the community, and the wife’s resump- 
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SEPARATION OF PROPERTY—Continued. 
tion of the aiministration of her own effects, and the issuance of an 
execution is not necessary to the perfection of such a judgment. 


1b. 
SEQUESTRATION, 


An affidavit which verifies the necessary allegations in the petition for 
writs of sequestration and injunction, is sufficient to maintain the 
writs, Lannes et al. vs. Courege et al., 74. 

Allegations showing right of possession in the plaintiff and wrongful 
possession of defendant, and the fear of plaintiff that defendant will 
part from the property, are sufficient facts to warrant a sequestra- 
tion. Ib. 

The fact that defendant has sued on certain promissory notes, and filed 
them in court as evilence of the claim sued on, will not prevent the 
plaintiff, who has a right to their possession, from sequestering 
them. Ib. 

SHERIFF AND HIS SURETIES. 

The sheriff is not authorized to receive from the purchaser of property 
at a judicial sale the amount of the mortgage or privileged debts 
which rank the claim of the seizing creditor, and hence the sureties 
of the sheriff can not be held for the amount of such debts received 
and not accounted for by the sheriff. Bacaég vs. Hernandez, 85. 

When the sheriff and his sureties are sued for money collected by him 
under a writ issuing from a certain court, they can not, under the 
plea of a general denial, raise the defense that the court was without 
jurisdiction to issue the writ. 

_ City of New Orleans vs. Waggaman, 299. 

The sheriff is authorized to receive money in satisfaction of a money 
demand to enforce the payment of which a provisional seizure has. 


issued, and hence his sureties are bound for such money. Ib. 
The sheriff commits a breach of his bond when, on the demand of its. 
owner, he fails to pay over the money collected by him. Ib. 


The agreement of parties to leave a fund in the hands of the sheriff, of 
which he is the legal custodian, does not release him from responsi- 
bility for that fund, Tb. 

The sureties of a sheriff are entitled to have the property of their princi- 
pal discussed before execution issues against them, but are not 
entitled to the right of division. 1b. 


SIMULATION. 

Where property subject to a certain mortgage is passed by a simulated 
transfer to a nominal buyer, who formally recognizes the mortgage 
in the transfer, the widow and administratrix of the owner, who 
joined her husband in the simulated transfer, can not afterward 


‘ have the property sold as a part of her husband’s succession to the 
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SIMULATION—Continued. 
prejudice of the mortgage creditor. Such an adjudication is abso- 
lutely null and may be attacked collaterally. 

Succession of Tabary, 409. 

Where the seller remains in possession of the thing sold, the sale is pre- 
sumed to be simulated, and in the absence of proof to the contrary, 
will be held to be simulated. Spivey vs. Wilson, 653. 

A simulated sale of property is absolutely null and void, and any judg- 

ment creditor of the owner may seize and sell the property in the 

hands of the pretended purchaser. 


Vickers vs. Block, Britton: & Co., 672. 
Sree McApam vs. Sorta, 862. 


SUBROGATION. 

A second mortgage creditor who buys first mortgage notes is thereby 
legally subrogated. Reine vs. Jack, 859. 

SUCCESSION. 


The debts of the succession of a deceased person must be paid in 


preference to the debts of the deceased. 
Succession of Linton, 130. 


The costs of holding a family meeting to appoint a tutor are not charge- 
able to the succession, if the minors have means of their own, but 
to the minors. * Succession of Gollain, 173. 
The executor can not be compelled, under the garnishment process of 
' @ judgment creditor of an heir, to surrender the undivided portion 
of the heir in a succession whose debts and legacies are unpaid. 
Deblieux & Co. vs. Hotard, 194. 
A presumptive heir, who is not shown to have accepted the succession 
of his deceased mother either unconditionally, or as beneficiary 
heir, and who has subsequently renounced the succession, is not 
liable fur the debts of the deceased, and may in the absence of 
proof of an intent on his part to defraud creditors make a valid 
purchase of the property of the succession sold at a tax-sale. 
Miltenberger vs. Weems Heirs, 259. 
The succession of a deceased person is bound for the rent due for the 
unexpired term of a lease made by the deceased. 
Succession of Stone, 311. 
One who opposes every item of an administrator’s account can not be 
said to ratify a certain adjudication of property the proceeds of 
which are sought to be distributed by the account. 
Succession of Tabary, 409. 
No heir of a father, whether major or minor, can dispute the binding 
effect of a bona fide mortgage on community property executed by 
the father during the life of the mother. 
Dupre and Husband vs. Soye et al., 450. 
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SUCCESSION—Continued. 

A succession is terminated when, all the debts appearing to have been 
paid by a final account of its administrator duly homologated, the 
heirs shall have been put in possession of the hereditary effects by 
a judgment of court. Freret vs. Heirs of Freret, 506. 


Or when, the debts not being all paid, and the account of the adminis- 
trator’s actual gestion being duly homologated, the heirs nemine 
obstante are put in possession by a judgment of court, in which case 
each heir is liable to the creditors for his virile share. Ib. 


Where plaintiff institutes a hypothecary action to enforce a judgment, 
which as heir, and as administrator of his deceased mother, he had 
obtained against his father, the fact that he fails, when properly put 
to the proof, to show that he was the administrator of his mother, 
will not prevent him from enforcing his rights as heir of his mother. 

Cambre vs. Grabert et al., 533. 

Where a surviving father joins in the petition of the universal legatee 
of his deceased daughter, praying that the universal legatee be 
recognized as the owner of all her estate, and be put in possession 
of the same, he thereby effectively renounces his right of action to 
have his daughter’s legacy reduced to the disposable portion of her 
estate, Such action on the father’s part amounts to a ratification of 
the donation made by his daughter to his prejudice, and he is there- 
after estopped from contesting the validity of the donation. 

Nolan vs. Succession of New, 552. 

Where a debt against a succession, duly sworn to, is offered in evidence 
without objection by the administrator, it will be held to be prima 
facie proven. Succession of Dinkgrave, 703. 

Where the debt of the deceased as a surety has been placed by his ad- 
ministrator on the latter’s tableau, the succession will be liable for 
the debt, unless some fact is affirmatively shown that would dis- 
charge or release it. Ib. 

Any creditor of a succession, whose claim has not been prescribed, may 
demand an account from the administrator. 

Maraist vs. Guilbeau, 713. 

The interest of an heir in a succession is his share of the residuum 
after the payment of the debts of the succession. 

Boisse and Husband vs. Dickson et al., 741. 
Sez HEtrrs, ETC., vs. JANNEY, 276, 


SURETY. 

The judgment of a court against the liquidator of a partnership for the 
rent of a store-house used by him is not conclusive as to the surety 
on the former’s bond as liquidator, who was not a party to the judg- 
ment. Walmsley and Patterson vs. Mendelsohn & Newman, 152. 
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SURETY—Continued. 
Where the plaintiff who sues the sureties on an official bond alleges the 
hopeless insolvency of the principal, the sureties will not deprive 
themselves of the right of discussion, to which they are entitled 
under the law, by pleading an exception that admits the truth of the 
averment of insolvency. 

State ex rel. Schou! Board, Parish of St. Tammany, vs. Cousin. 

297. 


Where the sureties on a bond bind themselves severally for a certain 
amount, each is liable up to that amount for any debt he may be 
bound for as surety. City of New Orleans vs. Waggaman, 299. 


The insertion of a clause in a bond for the release of sequestered prop- 
erty to the effect “ that the sureties shall satisfy such judgment as 
may be rendered in the pending case,” is not authorized by law, 
and therefore is not binding on the sureties. 

Mulligan vs. Vallee, 375. 


‘Where the sequestered property of a defendant has been released on 
bond, and it appears that whatever part of such property after- 
ward sold, or destroyed by use was replaced by the defendant or by 
other property of greater value which was subsequently subjected 
by the sequestering creditor to the satisfaction of his judgment, the 
sureties on the defendant’s release bond can not be held liable for 
any balance of the plaintiff's judgment that may remain unsatisfied. 

Ib. 

Where an employee, who has been engaged to perform the duties of a 
certain office, which he holds at the pleasure of his employer, and 
who has given bond and surety for the faithful discharge of the 
work and duties of said office, is transferred by the employer to 
another parish, and there put by the employer to doing entirely dif- 
ferent work, at a different salary, for two months, and during that 
time, with the consent and aid of the employer, obtains and holds 
the place of mail agent of the United States, the term of his 
original office thereby ends, and his surety is liable for no loss 
caused by his subsequent misconduct, in said office, to which he is 
a second time called by his employer. Green vs. Locke, 656. 


Where a surety who is called on to pay the debt of the principal compro- 
mises and settles the debt for a sum much less than the amount of 
the debt, (as for example where he pays the debt in depreciated 
warrants) he is entitled to claim from the principal only the actual 
sum paid by him. And it will be assumed that he paid only what was 
shown to be the market value of the warrants used in settling the 
debt, unless he proves the contrary. 

Succession of Dinkgrave, 703. 























SURETY—Continued. 

Where the delay in proceeding against a defaulting tax collector has 
not_prejudiced his sureties’ right of subrogation, they can not 
complain of the delay. Police Jury vs. Brookshier, 736. 


Where each of the sureties of a tax collector has obligated himself for 
a specific sum, each can be held only for that sum, and all of them 
can be held for no more than the full amount due by the collector 
to the State. Ib. 


TAXATION, AND EXEMPTION FROM. 

The fact that the rents and revenues of property owned by a charitable 
corporation are devoted to the charitable purposes for which the 
corporation was organized, will not exempt such property from tax- 

. ation. It is only when the property itself is actually and directly 
used for charitable purposes that the law exempts it from taxation. 
City of New Orleans vs. St. Anna’s Asylum, 292. 


A license to conduct a banking business does not authorize the carrying 
on of a pawnbroking business. , 

City of New Orleans vs. Metropolitan Loan Savings and Pledge 
Bank, 310. 

The sixth section of the act 31 of 1876 known as the “premium bond” act, 
limiting the taxing power of the city of New Orleans refers to taxes 
on property, and not to those imposed by way of licenses on occu- 
pations, etc. Ib. 

A mortgage creditor may redeem from a tax sale the property on 
which his mortgage rests, either in his own name, or in the name of 
his debtor, the former owner, and when the purchaser at the tax 
sale refuses to accept the sum necessary to redeem when tendered 
in the name of the former owner by the mortgage creditor, the 
latter may seize and sell the property to satisfy his debt. 

Monigomery & Deloney vs. Burton, 330. , 

The owner of a restaurant and liquor saloon on board of a vessel plying 
on navigable waters between this and‘an adjoining State, and touch- 
ing at intermediate places in the course of her voyage, can not be 
compelled by the local authorities of any of those places to pay a 
license tax for selling spirits, when it appears that he sold liquors 
only on board the vessel. State vs. Frappart, 340. 


The duty imposed by section 145 of the Revised Statutes of 1870 on 
goods sold at public outcry by licensed auctioneers, and which duty 
is to be paid by the vendors of the goods, is not a tax on property, 
and hence does not fall within the prohibition of the constitutional 
amendment of 1874 limiting taxation to 12} mills. Nor is such a. 

duty in violation of article 118 of the constitution requiring taxa- 

tion to be equal and uniform, etc, Winiz vs. Girardey, 381. 
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TAXATION, AND EXEMPTION FROM—Continued. 

The constitutional provision granting to the Legislature the power to 
exempt from taxation property actually used for church, school, or 
charitable purposes fs an enumeration, and excludes from exemption 
all property not enumerated. 

Louisiana Cotton Manufacturing Co. vs. City of New Orleans, 


440. 

Where property has been sold in a legal and bona Jide way to pay the 
taxes due on it to the State, and the State becomes the purchaser, 
and subsequently after the time for its redemption has passed 
makes a valid sale of it to a third person, all mortgages on it pre- 
vious to the tax sale in favor of individuals are extinguished, and 
no previous mortgage creditor can disturb the title or possession of 
any subsequent purchaser on the ground of fraud or simulation as 
between him and any previous purchaser. 

Maumus vs. Beynet, 462. 

The vendee of the purchaser of property at a tax sale has the same 
right to receive a title to the property from the Auditor, after the 
time for redeeming the property has elapsed, as the purchaser has, 

Ib. 

A sale of property to pay State taxes will not cancel or release either 
State or city taxes of a subsequent year. 

Bellocqg vs. City of New Orleans, 471. 


The registry of the taxes due the city of New Orleans is a seizure of the 
property on which the taxes are assessed, and operates as a binding 
notice to all future sellers and buyers of the property; and such 
property can only be sold by the State, under a seizure subsequent 
to the registry of the city taxes, subject to the city’s lien. Ib. 

Tax liens, or privileges on certain property, which were not recorded at 
the time a third person acquired rights to, or upon the property, can 
not be enforced to his prejudice, when it appears that such liens 
arose from a tax imposed before such third person acquired his 
interest. Jacob vs. Preston, 514. 

A banking corporation which organized in the year 1873 under the free 
banking law reénacted in 1870, is liable for the same license tax 
imposed on other banking institutions. 

The State of Louisiana vs. the Southern Bank, 519. 

A cigar manufacturer in the city of New Orleans, although engaged in 
selling articles of his own manufacture, is liable for the license tax 
imposed by the city. City of New Orleans vs. Hermann, 529. 


All transient persons selling goods in this State whether by wholesale or 
retail, on land or water, are liable to a license tax of $100 per annum. 
Cole vs. Randolph, 535. 
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TAXATION, AND EXEMPTION FROM—Continued. 

The law imposing a license tax on transient persons doing business 
within the State, does not violate that provision of the constitution 
of the United States vesting in Congress the exclusive power to 
regulate commerce among the several States, etc. Ib. 


Act No. 70 of the extra session of the Legislature of 1870, which incor- 
porates the Louisiana Savings Bank and Safe Deposit Company, and 
which exempts the company from taxation except on real estate, 
does not exempt it from the payment of the license tax imposed by 
the city of New Orleans on all persons engaged in a similar business. 

City of New Orleans vs. Louisiana Savings Bank and Safe 
Deposit Company, 637. 


Where the Legislature has imposed a license tax upon those who pursue 
a certain calling, or business, it cannot in the absence of any valuable 
consideration, exempt any particular person, or persons pursuing 
that calling, or business, from the payment of the license. Such an 
exemption is unconstitutional. Ib. 


There is no law governing the amount of license tax the city of New 
Orleans may impose on persons pursuing any particular business, 
It is a question of expediency, of which the city authorities are the 
sole judges. Goldsmith vs. City of New Orleans, 646. 


The license of $2500 a year imposed by the city of New Orleans on per- 
sons who carry on the business of a coffee-house, or drinking 
saloon, with theatrical performances attached, is not unconstitu- 
tional, and the city can not be enjoined from enforcing its payment. 

T». 

Property sold for taxes must have been previously advertised three 
times within ten days in the official journal, or where such publica- 
tion can not be made, public notice for ten days must have been 
given of the sale. A sale made before the lapse of ten clear days 
from the first notice, or publication, is fatally defective. 

Renshaw, Cammack & Co. vs. Imboden, 661. 

The tax sale of property to the highest bidder for a price less than the 
amovnt of the accrued State taxes, with the penalties, costs, 
charges, and expenses included, is an absolute nullity ; and a trans- 
fer under such sale may be disregarded by any creditor of the 
owner of the property. 1b. 

Where no seizure is made by a tax collector, it is immaterial whether 
the twenty days personal notice to the delinquent, required by the 
statute of 1879, is given, or not. The law requires only the fifteen 
days general public notice by the collector, of the places in the par- 
ish where he will be present to collect taxes, to put the taxpayers 
in default. After that, and only in case he seizes the property of a 

















TAXATION, AND EXEMPTION Proll euscoa 
delinquent, is the latter entitled to twenty days personal notice 
previous to the seizure. Walters vs. Duke, 668. 


A retail merchant who carries on business in more than one store must 
pay a separate license tax on each store; and if he sells liquors, 
etc., in less quantities than a gallon, but not less than a wine bottle, 
he must pay an additional license tax as retail liquor dealer. 

Ib. 

A license tax is not a tax on property, and hence is not affected by the 

limitation on the power of a parish to impose taxes on property. 
Tb. 

Foreign insurance companies issuing policies from their own domiciles, 
who do not carry on business here, who have no agent here, and 
who only agree to accept risks placed for them by a person residing 
here, can not be compelled to pay a license tax to the city of New 
Orleans in virtue of an ordinance which imposes a license of $1000 
on “every agency doing insurance business in said city, for any 
insurance company or companies not therein located, for each and 
every company by said agent represented.” Foreign companies are 
amenable to said tax who do business here through an authorized 
agent. 

City of New Orleans vs. Rhenish Westphalian Lloyds, 781. 

The city of New Orleans has no right to require that persons owning 
vehicles for hire within its limits, and who have paid their city 
licenses shall obtain from the city, at a certain fixed and exorbi- 
tant price, the plates which an ordinance of the city has prescribed 
for the convenient identification of the vehicles. Such an exaction 
is another license, in disguise, and therefore unconstitutional. 

Walker vs. City of New Orleans, 828. 
SEE New ORLEANS Vs. BECKER, 644, 
SrE GoLpsMiTH vs. NEw ORLEANS, 646. 


TAX COLLECTORS. 

The Auditor of the State has no power to extend the time fixed by law 
for the settlement of State tax collectors, who are defaulters from 
the moment they fail to make their settlements at the time fixed by 
law. The State vs. Lanier, 423. 

No legal action taken by the Attorney General against a State tax col- 
lector, a month after the latter had become a defaulter for not pay- 
ing funds of the State into the treasury, can make the collector a 
forced custodian of the funds. . Ib. 

A tax collector in default for not paying over State funds collected by 
him, and the sureties on his bond, are liable for the full amount of 
those funds subsequently lost through a robbery of the collector, 
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TAX COLLECTORS—Continued. ° 
when the evidence shows that the robbery could have been avoided 
by the exercise of ordinary care and diligence on his part. Ib. 


A State tax collector has the right to appoint deputies. 
Walters vs. Duke, Tax Collector, 668. 
A defaulting tax collector can not offer in evidence delinquent rolls of 
former years, nt verified by the oath of the collector, and which are, 
moreover, fraudulent. 
Police Jury Vermilion Parish vs. Brookshier, Tax Collector, 736. 
After a tax collector has acted under the ordinances of a police jury, and 
collected the taxes laid by them, he nor his sureties can contest the 
legality of those ordinances. Ib. 
The tax collector of a parish has no right to pay, out of taxes collected 
by him, a judgment against the parish. Ib. 
A defaulting tax collector is entitled to recover nothing for his services, 
and hence can not prove the value of those services. Ib. 
A tax collector is not entitled to a credit for election vouchers, or witness 
certificates, when it does not appear that they had not been received 
by him in payment of taxes. Ib. 
A tax collector is prima facie liable for the whole amount of his assess- 
ment roll, and if he fails to pay in that amount at the proper time, 
the whole burden of proof is on him to show discharge, payment, or 
whatever other defense he may have, in extinguishment of his 
liability. Ib. 


TAX SALES. 

A tax sale of property which is afterward ratified by the former owner 
can not be treated as a nullity, no matter how many latent informal- 
ities there may have been in the sale affecting its validity. Such a 
sale, however voidable, is not void. 

New Orleans Insurance Association vs. Labranche, 839. 
SEE TAXATION. , 


THIRD POSSESSOR. 

SEE MortaaGe. 
TUTORSHIP. 

See Minors anp Tutors. 


UNDER TUTORS. 

See Minors anD Tutors, 

USUFRUCT. 

The surviving widow is the legal usufructuary of the estate of her chil- 
dren inherited by them from their father, and as such she can not 
be compelled to give security. 

Boisse and Husband vs. Dickson et al., 741. 


6] 31 
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VENDORS AND VENDEES, RIGHTS AND OBLIGATIONS OF.. 
Sze Saez. 


WARRANTY. 

The warrantor has a right to raise any legal defense against the plain- 
tiffs demand, because his obligation is to protect the defendant 
against that demand. Poweli vs. Hayes et al., 789. 


WIDOWS. 

The surviving wife, whose husband died previous to the twenty-fifth 
of March, 1844, has no right of usufruct in the half of the com- 
munity property belonging to the children of herself and her de- 
ceased huaband. 

Rosalie Matchler et al. vs. The Bank of Lafayette, 120. 

The fact that a surviving widow had been the concubine of her deceased 
husband does not impair her claim to the sum allowed by law to 
widows in necessitous circumstances. 

Margaret Sabalot vs. Chas. Populus, Testamentary Executor, 
854. 

The claim of a creditor in virtue of a conventional mortgage executed 
after the passage of the homestead law, is inferior to widow’s claim 
under that law. The fact that the money lent by the creditor, and 
secured by the mortgage, was used to pay the taxes on the prop- 
erty, can not affect the priority of the widow’s claim. Ib. 


WILLS. 

A legacy left to a minor grandchild of the testator on condition that the 
property composing the legacy shall remain under the administra- 
tion of the testator’s executor until the legatee’s majority is a valid 
disposition, and the father of the minor, as natural tutor, has no 
right to claim the administration of the property. 

Succession of Eliza P. Macias, 127. 

The fact that there are witnesses to an olographic will does not invali- 
date it, nor deprive it of its olographic form. 

Succession of Ella Roth—Probale of Will, 315. 

The declarations of two credible persons, that they recognize the hand- 
writing of a will as that of the testator, and who derive their knowl- 
edge that it is his handwriting from having often seen him write 
and sign during his life-time, are essential to the probate of an olo- 
graphic will. Ib. 

But if the probate of a will is contested, and the testimony of two per- 
sons thus deriving their knowledge of the handwriting of the testa- 
tor is supplied, such testimony may be supplemented and strength- 
ened by the production of original writings and the evidence of 
experts by comparison. Ib. 

Women are absolutely incapable of being witnesses to testaments, but 
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WILLS—Continued. 
they are competent witnesses to prove the handwriting of a testator, 
-when that fact has to be established on the probate of a testament, 
Ib. 
Where a testator beqieaths all his property to his legatee, but qualifies 
the disposition by adding that the property is “ to be used, enjoyed, 
and occupied,” during the natural life of the legatee, nothing is de- 
vised but the usufruct of the property. 
Succession of Law, 456. 
A testamentary disposition which gives the usufruct of certain mova- 
bles and immovables to one person who is charged with their pre- 
servation and the full property of the same, after the usufruct’s 
death, to another person, and in case of the latter’s death gives the 
property to still another person, is a valid disposition. It does not 
involve a prohibited substitution. Ib. 
Where the intention of the testator, as to the quantity of interest de- 
vised to different legatees, can be ascertained with reasonable cer- 
tainty by the terms made use of by the testator in his will, those 
terms will be relied on for determining what the intention was. 
But if those terms leave the testator’s intention doubtful, extrinsic 
evidence may be admitted to explain and interpret the intention, 
And in case of any remaining doubt as to the quantum of interest 
disposed of, that interpretation will be adopted which ee 
closest to the order of distribution fixed by law. 
Burthe vs. Denis, 568. 





